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Petitioner Jesse Bond was convicted of first degree
murder and sentenced to death in 1993. The conviction and

sentence were affirmed on direct appeal. Commonwealth v. Bond,

652 A.2d 308 (Pa. 1995). His application for post-conviction
relief was deni ed, and that decision was upheld by the

Pennsyl vani a Suprenme Court in Commobnwealth v. Bond, 819 A 2d 33

(Pa. 2002). Petitioner then tinely filed this application for

habeas corpus relief.

| . EACTUAL BACKGROUND

The Commonweal th’s evidence was to the effect that,
over a two-week period in 1991, petitioner and a co-defendant
commtted three separate robberies of small fast-food
establishments. On each occasion, petitioner shot a victim Two
of the victins died, the third was badly wounded. Petitioner was
tried separately for the three crinmes. In his first trial,

petitioner was convicted of second degree nurder and sentenced to



life inprisonment. In the present case, he was convicted of
first degree nmurder and sentenced to death. In the remaining
case, petitioner was convicted of attenpted nurder and rel ated
crinmes, and received a lengthy jail sentence. |In each of the
three cases, petitioner has sought habeas corpus relief in this
court. The present case, G vil Action No. 02-cv-08592, deals
with the capital conviction. The other two cases (G vil Action

Nos. 01-cv-02624 and 02-cv-09132) w il be disposed of separately.

1. CLAIMS FOR RELI EF

In a cormendabl y thorough presentation, petitioner’s
counsel assert a large nunber of clains for relief, as follows:

1. On the basis of statistical studies, petitioner’s
deat h sentence was a product of racial discrimnation.

2. The jury which tried this case was tainted by the
prosecutor’s race-based exercises of perenptory challenges, in

viol ation of Batson v. Kentucky, 476 U S. 79 (1986).

3. Because of prosecutorial msconduct, significant
excul patory evidence was not presented at trial.

4. The trial court’s jury instructions as to the
el ements of the offense, and reasonabl e doubt, violated
petitioner’s due process rights.

5. Petitioner’s statenent to the police was obtained

in violation of his Sixth Amendnent right to counsel.



6. Petitioner’s rights under Bruton v. United States,

391 U. S 123, 126-131 (1968), were viol ated because his trial was
not severed fromthat of his co-defendant, and the co-defendant’s
unredact ed confession (nam ng petitioner as the shooter) was
di scl osed to the jury.

7. Petitioner was deprived of the effective
assi stance of counsel at the penalty phase of the trial, contrary

to the requirements of Strickland v. Washi ngton, 466 U. S. 668

(1984).
| shall address these clains in substantially the sane

order as |isted above.

I11. SCOPE OF REVI EW

As set forth in the AEDPA, 28 U.S.C. 8§ 2254(d):

“(d) An application for a wit of habeas
corpus on behalf of a person in custody
pursuant to a judgnent of a State court shal
not be granted with respect to any claimthat
was adjudicated on the nmerits in State court
proceedi ngs unl ess the adjudication of the
claim-—

(1) resulted in a decision that was
contrary to, or involved an unreasonabl e
application of, clearly established Federal
| aw, as determ ned by the Supreme Court of
the United States; or

(2) resulted in a decision that was
based on an unreasonabl e determ nation of the
facts in light of the evidence presented in
the State court proceeding.”



Under the “contrary to” rubric, it nust appear that the
state court’s decision is squarely contrary to a decision of the

Suprene Court of the United States. WIllians v. Taylor, 529 U S.

362, 120 S. Ct. 1495, 146 L. Ed. 2d 389 (2000). Under the
“unreasonabl e application” rubric, it is not enough that the
federal court disagrees with the state court decision; it mnust
appear that the state court decision was so clearly in error that
nmost reasonable jurists would regard it as erroneous. Lockyear
v. Andrade, 538 U. S. 63, 123 S. C. 1166, 155 L. Ed. 2d 144
(2003).

V. 1SSUES OF RACI AL DI SCRI M NATI ON

Petitioner is African-Anerican. The victimin this
case was of Asian ancestry. Petitioner asserts that
Pennsyl vania’s | aws concerning the inposition of the death
penalty are unconstitutionally applied, particularly in
Phi | adel phia, on the basis of the race of defendants and the race
of victinms, and that such racial disparity underm nes the
validity of petitioner’s sentence. 1In a separate but related
argunent, petitioner asserts that the selection of the jury in

his case was carried out in a racially discrimnatory manner.

A. Discrimnatory Application of the Death Penalty

Petitioner’s counsel have assenbl ed an i npressive group

of statistical studies which denonstrate that, throughout



Pennsyl vani a and particularly in Philadel phia, death sentences
are much nore likely to be inposed if the defendant is black and
the victimis white; that defendants who are bl ack are much nore
likely to receive the death penalty than defendants who are white
(regardl ess of the race of the victim; and that the death
penalty is nmuch less likely to be inposed where the victimwas
bl ack than where the victimwas white. Although the jury-
sel ection issues were presented to the state courts and have
clearly been exhausted, the statistical argunent regarding the
death penalty itself has not been rul ed upon by the Pennsyl vania
Suprenme Court in this case. There is roomfor disagreenent as to
whet her this court may now address that claim

In the state court, petitioner asserted that the
statistical studies upon which the claimis based were first
publ i shed whil e his PCRA appeal was pending. He sought |eave to
anend his appeal to include that claim but the Pennsylvania
Suprene Court declined to permt the anmendnment (ruling that
petitioner would need to file another PCRA petition in the | ower
court), and refused to consider the issue. So far as the record
di scl oses, petitioner did not file any further PCRA applications.
Petitioner’s counsel neverthel ess argue that the Pennsyl vania
Suprene Court was given the opportunity to consider the issue,

but declined to do so, hence exhausti on has been sati sfi ed.



| aminclined to agree with respondent’s argunent that
this court is precluded fromnow considering the issue. But I
find it unnecessary to resolve that procedural issue
definitively, since | amnot persuaded by petitioner’s
statistical argunment.

| accept as correct all of the statistical information
set forth in petitioner’s brief and at the hearing in this
matter. Petitioner’s counsel make a strong showi ng that the
crimnal justice systemin Pennsylvania is not imune fromthe
racial flaws which persist in our society. But the statistics do
not prove that, in any particular case, racial prejudice infected
t he verdict.

These statistical studies may provide support for an
argunment that the death penalty should be abolished, but that is
a matter for the legislature, not the judiciary. So long as the
| aw aut hori zes the death penalty in appropriate cases, the proper
way to address the evils which may be inferrable fromthese
statistical studies is to insure that, in every case, the outcone

is not tainted by racial discrimnation.

B. Bat son | ssues; Jury Sel ection

Petitioner’s trial took place in February 1993. Five
years earlier, in 1988, a deputy district attorney named Jack
McMahon conducted a training session for assistant D. A s,

i ncludi ng a vi deotaped presentation advi sing about the proper way
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to select a jury. The existence of this tape was not publicly

di sclosed until after petitioner’s trial, when M. MMahon becane
a candidate for district attorney in 1997. The vi deot aped
presentation can reasonably be interpreted as advising the
listener to take race into account in the course of jury

sel ection, and as providing suggestions as to how to avoi d bei ng
successfully accused of violating the tenets of Batson v.

Kent ucky, US _ (1986). Anong other things, M. MMahon

depicted the ideal jury as conposed of four blacks and ei ght
whi t es.

M. MMahon was not the prosecutor in petitioner’s
trial; the Commonweal th was represented by John Doyl e, Esquire.
M . Doyl e had, however, been an assistant district attorney
t hroughout the entire period and presumably coul d have been
exposed to the taped lecture at one tine or another. He was not
present when the actual |ecture was first presented, but the
resulting “training tape” was on file in the library of the
District Attorney’s Ofices, although not in the sane buil ding
where M. Doyle was primarily enpl oyed.

M. Doyle credibly testified in this court that he had
never viewed the McMahon tape, and had never discussed jury
selection issues with M. MMhon. At the hearing in this court,
petitioner’s counsel presented additional evidence of other

trai ning sessions conducted by other assistant district attorneys



on the subject of jury-selection. On behalf of petitioner, it is
argued that the evidence as a whol e denonstrates an official
position on behalf of the District Attorney’s Ofice as to the
proper way to select a jury in a crimnal case. | agree that
this is a reasonable inference, but I do not conclude that it was
the policy of the District Attorney’s Ofice to discrimnate on
racial grounds in the process of selecting juries.

After all, it would be inpossible to discuss the
inplications of the Batson decision, and the correct way to
select juries in the wake of that decision, wthout nentioning
the subject of race. The evidence nakes clear that assistant
district attorneys were urged to try to obtain juries which would
be willing to convict, and to avoid jurors believed to be too
favorable to the defense side of the case. It was inportant for
assistant district attorneys to adhere to Batson's requirenents,
SO0 as not to jeopardize convictions. It was equally inportant
for assistant district attorneys to avoid being fal sely accused
of Batson error. The evidence shows that, at tinmes, it was
suggested to assistant district attorneys that, if they intended
to chall enge a prospective juror who was bl ack, they shoul d nmake
sure that valid reasons were noted, in the event of a Batson
chal I enge by the defense. Wile such instructions could
concei vably be viewed as coaching assistant district attorneys to

conceal violations of Batson, | believe the nore reasonabl e



interpretation is that all concerned were attenpting to guard
agai nst fal se accusations of racial discrimnation. In sum |
conclude that the “official policy” evidence is of mninma

assi stance to petitioner’s contention, and that the issue nust be
resol ved on the basis of what actually occurred at petitioner’s
trial.

It is clear that Batson issues were on the m nds of the
attorneys and the trial judge in the course of jury selection.
The overall statistics are noteworthy: M. Doyle used 11 of 15
(73.3% of his perenptory chall enges agai nst African- Anericans;
accepted 4 of 15 African-Anmericans (26.6%; and accepted 20 of 24
(83.3% Caucasi ans or other non-African-Anericans.

M dway through the jury selection process, after M.
Doyl e had exerci sed chall enges to excuse three white jurors in a
row, M. Doyle accused the defense of systematically excluding
white jurors. The court responded:

“Quite the contrary. |’m concerned about the

Commonweal th’ s actions here, not about the

defense. The defense has had the opportunity

to strike 13 whites. O the 13 opportunities,

t hey have accepted 6 and struck 7. It nakes

no sense for you to even raise this issue.

Wth respect to your striking of blacks, you

have had the opportunity to strike 5, and of

that, you have preenpted 4, which is a nuch

hi gher percent age.

Beyond that, there seens to be a difference in

pattern before you nmade this notion

Previously, you were accepting many white
jurors and suddenly you struck 3 in a row, and

9



it seens to ne it may be leading up to this
kind of a statenent.

| reject your position. | don’t want to hear
any nore about it.”

When petitioner’s counsel thereafter objected to sone
of the perenptory chall enges exercised by the prosecutor, the
court required the prosecutor to explain his actions on several
occasions. In each instance, the trial judge found the
expl anation satisfactory (Al though, on one occasion, he rejected
the prosecutor’s original excuse, and accepted a further
expl anation by the prosecutor.). These findings were upheld on
appeal. The question for this court is whether the state court’s
findings were so plainly unreasonabl e and unsupportable as to
absolve this court of its obligation to accord the findings great
def erence.

For several reasons, | believe the state court findings
were erroneous. For exanple, M. Doyle's final challenge was to
an African-Anerican | ady naned Joyce Hinton. Her father was a
retired Phil adel phia police officer, and she stated she would be
able to inpose a sentence of death in an appropriate case. M.
Doyl e then asked her if she was sure about that, and the juror
responded, “Are you asking ne will | have a problen?” The
prosecutor responded, “lI’m asking you.” The defense counsel
i nterposed an obj ection, which was sustained in part. The judge

t hen asked Ms. H nton whether she could consider both
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alternatives and in a proper circunstance find the death penalty,
and she responded, “That’s what | said, yes.” The prosecutor was
required to explain his challenge of this juror and stated that
she “clearly hesitated” about the death penalty. The judge then
stated, “She didn’'t hesitate, in this court’s opinion,” and noted
that it was not appropriate for the prosecutor to ask “Are you
sure?” with respect to the death penalty. M. Doyle then stated
that he did not strike Ms. H nton because she hesitated on the
deat h penalty, but because he perceived that “she resented ny
asking, are you sure. She is the first witness of this entire
two days who took offense when | asked the question.” The trial
judge accepted this as a race-neutral explanation.

In addition to this episode, it should be noted that,
t hroughout the jury selection process, M. Doyle asked many nore
questions of black potential jurors than of whites, including,
specifically, whether they were “sure” about the death penalty.

Al t hough | harbor significant m sgivings on the
subject, | conclude that it would be inappropriate for me to
substitute ny analysis of the evidence for that of the state
courts. The trial judge was present, was famliar wth counsel
and their proclivities, and was plainly making efforts to avoid
Bat son problens. Gven the restrictions inposed by the AEDPA
upon federal courts’ review of state court findings, | conclude

t hat habeas relief on Batson issues is precluded.
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V. REMAI NI NG | SSUES AFFECTI NG THE GUI LT PHASE

A. Brut on | ssues

Petitioner and his co-defendant, \Weeler, were tried
together. Each had separately confessed to the crinme and naned
the other as a participant. Weeler’s confession naned
petitioner as the person who did the shooting. Before trial, it
was apparently agreed between the prosecutor and petitioner’s
counsel that, assum ng Weeler did not testify at trial so that
he coul d be cross-exam ned by petitioner, the Weel er statenent
woul d be redacted by replacing petitioner’s nane with “anot her
guy” wherever it appeared.

Unfortunately, in his opening address to the jury, the
prosecut or nmade frequent references to Weel er’s confession, and
i nstead of using the agreed-upon redaction, substituted the words
“the killer” for petitioner’s nane. Petitioner’s counsel did not
object at the tine, and the trial judge appears to have
consi dered that counsel had agreed upon this version of the
redaction. Be that as it may, toward the end of the prosecutor’s
openi ng address, while reading Wi eeler’'s statenent to the jury,
he “inadvertently” omtted the redaction, and actually used
petitioner’s name in place of “the killer.”

Bot h petitioner and his co-defendant noved for a
m strial, and requested that a new jury be inpaneled. After

| engt hy di scussion, petitioner’s counsel for the first tine

12



suggested that redaction was inappropriate in the first place,
and that the petitioner’s trial should have been severed from
that of M. Weeler. Although obviously troubled by the problem
the trial judge eventually decided that it would suffice if he
sinply told the jury that statenments in opening addresses did not
constitute evidence, and that they should disregard the
prosecutor’s statenents about petitioner.

Post-trial, both the trial court and the Supreme Court
recogni zed that a Bruton error had indeed occurred, but both
ruled that, in view of the corrective action by the trial judge,
and particularly in view of the strength of the other evidence
presented by the governnent, the Bruton error was harni ess.

Here again, if | were deciding the matter in the first
instance, | would have great difficulty characterizing the error
as harn ess.

It also bears nentioning that, in Harvey v. Klem 2005

W.701713 (E.D. Pa. Mar. 28, 2005), ny colleague Judge Yohn was
confronted wth a simlar “inadvertent” disclosure by another
Phi | adel phi a prosecutor. A cynic mght infer that, just as M.
McMahon coached prosecutors to evade the requirenents of Batson,
soneone may have been coachi ng Phil adel phia prosecutors on how to
evade Bruton as well.

Not wi t hst andi ng ny reservations on this issue, |

conclude that jurists of reason could conclude that the error was
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i ndeed harm ess in petitioner’s case, and that the state court

findings in this case nust be accorded deference.

B. Failure to Present Excul patory Evidence

A wi tness named Beul ah Sheppard was intervi ewed by
police before trial, and gave a statenment which inplicated
petitioner as a perpetrator of the crine. Wen called as a
witness at trial, however, M. Sheppard recanted, and stated that
she only gave the statenent to the police in the hope of
obtaining a reward. The prosecutor was then permtted to inpeach
her on the basis of her previous statenent, and to argue to the
jury that her previous statement was true, and her trial
testinmony false. Petitioner now seens to be arguing that it was
i nproper for the prosecutor to contend that the previous
statenent was true, and that petitioner was thereby deprived of
the benefit of Ms. Sheppard s trial testinony. | reject that
contention, and conclude that no error occurred.

Petitioner contends that two other w tnesses would have
present ed excul patory testinony if called at trial, and that his
trial counsel was constitutionally ineffective for failing to
interview these witnesses and present their testinony at trial.
The factual basis for this argunent is totally lacking. Al though
there is evidence suggesting that these witnesses were in the
vicinity of the crime, and offered descriptions of the

perpetrators which, at |east arguably, did not resenble
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petitioner, there is no evidence as to whether or not
petitioner’s trial counsel interviewed these individuals.

Neither in the PCRA, nor in this court, was trial counsel (M.
Bruno) questioned about this issue. Accordingly, even assum ng
that this court is not precluded fromaddressing the matter, see

Jacobs v. Horn, 395 F.3d 92 (3d Cir. 2005), no relief can be

predi cated upon this issue.

A further argunent is presented to the effect that
petitioner has not been permitted to have the benefit of a post-
trial recantation of the confession previously given by his co-
defendant, M Weeler. M. Wheeler did not testify at trial, but
his confession as to his own invol venent was presented to the
jury. He was sentenced to life inprisonnent. Six nonths |ater
he executed an affidavit recanting his confession. He stated
that his confession had been coerced and had been i nduced by
prom ses of lenient treatnent. He stated that he had no
know edge of the crinme, and therefore his statenent that
petitioner was the shooter was basel ess.

The recantation affidavit was presented to the PCRA
court, but M. Weeler was not called as a witness. The court
ruled that the recantation was not worthy of belief, and did not
constitute a reason for granting a newtrial. 1, |likew se, fai
to see the rel evance of the recantation to this case: M. Weeler

did not testify at trial, and the confession constituted evidence

15



agai nst M. \Weeler only. The recantation, if accepted at face
val ue, underm nes the conviction of M. Weel er, but does not

exonerate the petitioner.

C. Jury Instructions

Petitioner argues that the charge to the jury was
i ncorrect and inadequate, because it did not properly instruct
the jury that the prosecution had the burden of proving each and
every element of the crinme beyond a reasonabl e doubt, and because
the instruction as to acconplice liability and the liability of
co-conspirators was inconplete and i naccurate. Since no
obj ections were expressed at trial, these clains charge trial
counsel with inadequacy for failing to object, and failing to
rai se the i ssue on direct appeal.

Actually, this claimwas not even raised in the PCRA
court, but first saw the |ight of day during the PCRA appeal. It
has not been exhausted, and has been waived. Mreover, while |
agree that the court’s charge to the jury was not perfect, | am
satisfied that, viewed in its entirety, it was constitutionally

sufficient.

D. Admissibility of Petitioner's Confession

| amsatisfied that the state courts have properly

rejected petitioner’s clains with respect to the voluntariness
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and adm ssibility of his confession, and see no need to unduly
| engt hen this opinion by further discussing the issue.
For all of the reasons di scussed above, petitioner’s

chal l enge to his conviction nust be rejected.

VI. THE PENALTY PHASE

Petitioner is on firmer ground in challenging the
constitutional adequacy of his trial counsels’ performance at the
penalty phase of the trial. Initially, Janes Bruno, Esquire was
appointed by the court to represent the petitioner in all of his
cases. At that tine, the Defender Association did not handle
capital cases, but it had been deci ded that the Defender
Associ ati on woul d accept such appointnents in the near future.
Accordingly, it becanme necessary for |awers in the Defender
Associ ation office to gain experience with capital trials. 1In
furtherance of that goal, an attorney named Dean Owens, Esquire
was appoi nted as co-counsel with M. Bruno. M. Oaens was
present during the guilt phase of the trial, but did not
participate in conducting the defense. M. Oanens was not
qualified to handle a capital case, in accordance with
Phi | adel phia Crim nal Rul e 406.

After the jury found petitioner guilty of first degree
murder, it was agreed between M. Bruno and M. Owens that the
|atter would take the | ead during the penalty phase. Although

petitioner argues that this was done w thout petitioner’s
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consent, and served to deprive himof counsel of his choice, |
conclude that the real issue is whether, inits totality,
petitioner’s representation by counsel at the penalty phase
conplied with constitutional requirenents. | have no hesitation
in concluding that it did not.

Petitioner had had a particularly deplorable
upbringing. He was abandoned by his father at a very early age,
was frequently absent from school because he had no shoes or warm
clothing to wear, was physically beaten by siblings at the behest
of his nother, who was an al coholic and |argely bereft of
mat ernal instincts. According to his school records, he was, at
best, borderline retarded, and suffered from | earning
disabilities and other psychol ogical problens. As a teenager, he
was struck in the head wwth a netal jack-handle, and suffered
severe injuries. He was hospitalized for nine days, and at | east
two expert w tnesses have now opi ned that he suffered permnent
brain damage as a result.

It is very clear that, if counsel had fulfilled their

obl i gation of conducting a reasonable investigation, see Ronpilla

v. Beard, 125 S. C. 2456 (2005), very significant evidence could
have been presented to the jury in mtigation of the penalty.

M. Bruno did interview sone of the famly nmenbers
before any of the trials, and also arranged to have petitioner

interviewed by a psychologist, Dr. Tepper. Dr. Tepper

18



interviewed petitioner for a period of about an hour and a hal f,
and gave M. Bruno a witten report of his findings, which were
rat her non-commttal and non-specific. Apparently, M. Bruno
sought Dr. Tepper’s advice primarily on the issue of whether
petitioner had the nental capacity to understand his Mranda
war ni ngs, and to validly waive his right to counsel before giving
hi s conf essi on.

M. Bruno had not obtained any of petitioner’s school
records, or the hospital records concerning his head injury, and
Dr. Tepper did not consider any of the information disclosed by
t hose records.

M. Bruno and M. Oaens did not actually begin to
prepare for the penalty phase in this case until after the jury
had found petitioner guilty of first degree nmurder. At that
point, they notified petitioner’s nother and arranged to have
various famly nenbers available to testify and, apparently in
consultation wth other |lawers fromthe Defender Association,
deci ded what their trial strategy would be. It was agreed that
M. Onens would take the lead in presenting the case to the jury,
because he was the son of a prison official, and had nore
know edge of prison conditions than M. Bruno. It was thought
that M. Owmens m ght be able to persuade the jury that, on the

one hand, prison life itself provided severe puni shnent for
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crinme, and, on the other hand, that many prisoners could be
successfully refornmed and rehabilitated.

At the start of the penalty-phase trial, petitioner’s
counsel proceeded on the assunption that both | awers woul d be
abl e to nmake an opening presentation to the jury, but the trial
j udge (understandably enough) ruled that only one | awer could
make an opening statenent, and that only one | awer could exan ne
each w tness.

M. Omens then proceeded to present the testinony of
petitioner’s nother, sister, and other famly nmenbers. The
apparent intent of counsel was to establish that petitioner had
had a difficult childhood, with few advantages; that he was fun-
| oving and good- hunored, that he had been close to his
“stepfather” who had recently died, and had been devastated by
that | oss; and that he was extrenely di sappoi nted because he had
narrowmy failed to pass the examfor his CGED

Unfortunately, the trial record nmakes clear that M.
Ownens had not given much thought to the specific questions he
woul d ask each witness; nore inportantly, it is clear that the
W t nesses did not know what questions to expect, and were
frequently surprised and caught off guard by the questions that
were asked. M. Ownens did establish, with sonme difficulty, that,
on occasion, petitioner had been known to hel p out ol der people

by running errands, w thout accepting conpensation. No evidence
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contained in, or derived from petitioner’s school records or
medi cal records was presented.

At the PCRA hearing, petitioner’s new counsel presented
the testinony of two experts, Dr. Barry Crown and Dr. Richard
Dudl ey, who testified that the petitioner has organic brain
damage whi ch substantially inpaired his ability to conformhis
conduct to the requirenents of |law, and that he suffered from
Post - Traumatic Stress Syndronme. The PCRA court found that

petitioner’s trial counsel satisfied the Strickland standard

because the testinony of petitioner’s experts was “thoroughly
refuted by Dr. John Gordon, a neuropsychol ogist, who testified
for the Commonweal th at the July 16, 1997 PCRA hearing.” This
factual finding is, in ny view, not supported by the record.

Al t hough Dr. Gordon disagreed with sone of the concl usions
expressed by the other two experts, he sinply did not address al
of their opinions, and certainly did not “thoroughly refute”
their testinony. Mreover, and nore inportantly, | believe the
state courts have addressed the wong issue. The issue is

whet her petitioner’s counsel did or did not conduct a reasonably
adequate investigation (clearly, they did not), and whether, if
t hey had, they would have unearthed evi dence which m ght very
wel | have persuaded the jury that there were mtigating

ci rcunstances of sufficient weight to justify a sentence of life

i npri sonment .
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It nmust be renenbered that petitioner’s counsel at
trial suggested only two possible mtigating factors —
petitioner’s young age (but he was 25) and his alleged | ack of a
previous history of crimnal violence (but, by stipulation, he
had just commtted felony-nmurder a few days before the killing
involved in this case). Petitioner’s counsel cannot be held
responsi bl e for the weakness of the two mtigating factors which
were tendered to the jury, but they were patently ineffective in
a constitutional sense for failing to investigate and to uncover
readi ly avail abl e evidence in support of additional specific
mtigating factors.

The failure to conduct a reasonable investigation in
preparation for the penalty-phase trial would, wthout nore,
warrant vacating the death sentence in this case. But there is
nore: petitioner’s counsel seened to be operating on the
assunption that synpathy for the defendant’s plight could be
accepted by the jury as a reason for choosing a |life sentence.
| ndeed, M. Owens submtted a point for charge to that effect,
and argued to the jury in that vein. Under Pennsylvania |aw,
however, synpathy is not to be considered unless it arises from
t he evidence of other, authorized, mtigating factors. Under the
governing statute, the jury was permtted to consider two
specific mtigating factors (age of the defendant, and absence of

previous crinmes of violence) and a “catch-all” factor based upon
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evi dence concerning the circunstances of the crinme and the
characteristics of the defendant. Thus, if the jury was paying
attention to the judge's charge in this case, the only valid
mtigating factor presented by defendant’s counsel which the jury
coul d properly consider, was the age of the defendant. And, as
noted above, he had attained the age of 25.

In addition to the constitutional ineffectiveness of
petitioner’s counsel at the penalty phase, the jury argunents
advanced by the prosecutor are a cause for concern. The
prosecutor’s openi ng address, and cl osing argunent at the guilt-
phase trial were decidedly aggressive, replete with expressions
of the prosecutor’s own opinions about the case, etc. The
cl osing argunent at the penalty phase went even further, and
seens designed to create a lynch-nob nentality on the part of the
jury. At the very least, it represents an unacceptabl e appeal to
cl ass prejudice, an “us against thent approach to the case. It
is to be hoped that, if there is to be a retrial of the penalty

phase, these errors will be avoi ded.

VI, CONCLUSI ON

For the reasons set forth above, the petition of Jesse
Bond for a wit of habeas corpus is denied with respect to the
petitioner’s conviction of first degree nurder, and is granted

wWith respect to petitioner’s sentence. The sentence will be
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vacated, and the case remanded to the state courts for further
pr oceedi ngs.

An Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JESSE BOND : ClVIL ACTI ON
V.
(Death Penal ty)
JEFFREY BEARD, Commi ssi oner,
Pennsyl vani a Departnment of :
Corrections, et al. : NO. 02-cv-08592-JF
ORDER

AND NOW this 24" day of April 2006, upon
consideration of the Petition of Jesse Bond for a Wit of Habeas
Corpus, and the response thereto, IT IS ORDERED

1. I nsofar as the Petition seeks reversal of the
j udgnment of conviction of first degree nurder, the Petition is
DENI ED, but a certificate of appealability is | SSUED.

2. Wth respect to the penalty of death, the Petition
is GRANTED. The petitioner’s sentence is VACATED, and the case
REMANDED to the state courts for further proceedings. Unless the
petitioner is afforded a new sentencing hearing within 120 days,
he shall be sentenced to life inprisonnent in this case.

3. There is probable cause to appeal the denial of

relief with respect to the conviction.
BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.
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