IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D MOORMVAN : ClVIL ACTI ON

VS.
NO. 04- CV-3689
ROHM AND HAAS LONG TERM
DI SABI LI TY PLAN, and LI BERTY )
LI FE ASSURANCE COWVPANY OF BOSTON :

VEMORANDUM AND ORDER

JOYNER, J. April 20, 2006

This civil action has been brought before the Court on
cross-nmotions of the parties for sumary judgnent. For the
reasons set forth in the foll ow ng paragraphs, the plaintiff’s
notion is denied, the defendants’ notion is granted and judgnent
is entered in favor of the defendants and against the plaintiff
as a matter of |aw.

Hi story of the Case

Plaintiff, David Moorman, was first hired by the Rohm and
Haas Conpany as a contract lab technician at its facility in Deer
Park, Texas in 1985. In 1988, Plaintiff becane a full-tine
enpl oyee of Rohm and Haas, (hereafter “R & H') covered under the
Rohm and Haas Conpany Health and Wl fare Pl an, which provides,
inter alia, life insurance, health care, and I ong and short-term

disability benefits. Such plans are enpl oyee wel fare benefit



plans wthin the nmeaning of the Enpl oyee Retirenent |ncone

Security Act (“ERISA"), 29 U S.C. 81001, et. seq. See Cenerally,

29 U . S.C. 81002(1).

Plaintiff alleges that, as part of his job duties at R & H
he was required to handle nmercury thernmoneters on a regul ar basis
and that he handl ed those thernoneters both under and out from
under a protective vent hood. Because R & H failed to provide
sufficient thernoneters to the plaintiff and ot her enpl oyees,
they were purportedly required to “hoard” themin desk drawers.
According to the plaintiff, the thernoneters woul d break from
tinme totime in the drawers and during experinments and he was
exposed to the dangerous and toxic vapors from el enental nercury.

On Cctober 6, 1998, Plaintiff reported to a Rohm and Haas
doctor with conplaints of work-related stress, fatigue, insomi a,
wei ght | oss, poor appetite, the feeling that he couldn’'t go on
anynore and with reports of hearing voices, conversations and
musi cal notes. M. Morman was directed to consult his primry
care physician, have a psychiatric evaluation and to refrain from
wor ki ng for six weeks. Shortly thereafter, M. Mornmn was
di agnosed as suffering frommnultiple chem cal sensitivities and
began undergoi ng a program of detoxification and chel ation
therapy. He never returned to work and began coll ecting short
termdisability benefits under the R & H short termdisability

pl an shortly thereafter. In My, 1999, plaintiff began receiving



long termdisability benefits and on June 3, 2002, he was
adj udi cated to be disabled within the neaning of and entitled to
di sability benefits under the Social Security Act.

The R & HD sability Programi s Summary Pl an Description
(“SPD’) provides, inter alia:

LTD coverage is designed to ensure that you receive a | eve

of income replacenment in case you becone totally disabled
for an extended period of tinme. To qualify for benefits,

you mnust :
. exhaust STD benefits in order to receive LTD benefits;
. Meet the requirenents, as illustrated in this sunmary

pl an description and the rel evant contract; and

. Receive regular care froma |licensed physician (other
than you, any fam |y nenber or your domestic partner).

To continue receiving LTD benefits, you nust be able to
prove your continued disability at your own expense.

(Volume | of Defendant’s Appendi x of Exhibits, at Dr2).
Under the heading “How Long You Can Receive Benefits,” the
SPD further states:

Your LTD benefits will continue unless one of the follow ng
events occurs:

. You refuse to be exani ned or eval uated at reasonabl e

i nterval s;
. You refuse to receive appropriate avail abl e treatnent;
. You refuse a job for which the Conpany has nade

nodi fi cations or accommodations that allow you to
perform nost of your job duties or other duties
associ ated with anot her Rohm and Haas | ob;

. You are able to work in your own occupation for 24

months or, after that tinme, in another avail able job
occupation on at least a part-tinme basis, but choose
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not to do so;

. You are no longer partially or totally disabled, as
defi ned under this Program

. You are working for another enployer;

. Your partial disability earnings are equal to or

greater than 80 percent of your basic nonthly earnings;

. You are not under the regular care of a |icensed doctor
(other than you, any fam |y nmenber or donestic partner)
or fail to provide any required proof of your
continuing disability;

. You reach the maxi mum LTD benefits period shown in the
chart on page 9;

. Your doctor does not provide proof of your continued
di sability;

. You retire;

. You die; or

. Your enploynment is term nated.

| f you neet any of the above criteria, your disability
paynments may be suspended. In cases of fraud or simlar
ci rcunst ances, the Conpany nmay term nate your benefits
and/or term nate your enploynent.
(Def endant s’ Appendi x Volume | at Dr3).
On Novenber 8, 2002, the Plan’s C ains Adm ni strator,
Li berty Life Assurance Conpany of Boston (“Liberty”), sent
Plaintiff a letter with encl osed forns requesting updated
information on Plaintiff’s current nmedical condition and
enpl oynment status. (Defendants’ Appendix, Volune |1, at D788).

As he did not imediately respond, Liberty sent a second letter

dat ed Decenber 9, 2002, rem nding M. Morman that he was



required by the LTD policy to submt periodic updates regarding
his claimin order to continue receiving LTD benefits and
requesting a response by January 8, 2003. (Defendants’ Appendi X,
Volunme 11, at D785). Plaintiff returned the enclosed fornms via
letter dated January 8, 2003 and al so provided his own narrative
version of his “Medical Treatnent Plan” for 2003. (Defendants’
Appendi x Volune 11, at Dr781-784).

In July, 2003, Liberty again wote to Plaintiff to request

current nedical information in the formof actual nedical records
and proof of ongoing disability. (Defendants’ Appendi x Vol une
1, at D7/73). In response, Plaintiff forwarded nedical notes and
reports fromtw of his treating physicians reflecting follow up
visits in Novenber, 2002 and February, 2003. (Defendants’
Appendi x, Vol. 11, at D766-772). Because that information was
nmore than six nonths old, via letter dated August 22, 2003,
Li berty requested that Plaintiff supply it wth his nedical
records fromJune, 2003 to the present along with proof of
ongoing disability within 30 days or his benefits would be
suspended. (Defendants’ Appendix, Vol. Il, at D764-765).

Al t hough several of the plaintiffs’ treating doctors
forwarded updated information in response to his request
therefor, Liberty’ s review of those records reveal ed that there
was little medical support for continued disability. It

therefore referred M. Morman’s file to its consulting



physi ci ans for review and suspended his benefits effective
Septenber 22, 2003. (Defendants’ Appendix, Vol. Il, at D756,
761-763). On Cctober 2, 2003, the consulting physician, John
Hol brook, M D., issued a lengthy report detailing his review of
the records and in which he concluded, inter alia, that the
di agnoses of nercury poisoning, imune deficiency and nmultiple
chem cal sensitivity “has not been established in the case of the
claimant and is unlikely,” “[t]he neuropsychiatric status of the
claimant is uncertain; current inpairnent on a neuropsychiatric
basis is uncertain,” and “[t]here are significant gaps in the
clinical notes available in the nedical file; obtaining at |east
the nost recent clinical records of the claimnt may be useful in
under st andi ng the presence or absence of inpairnent...”
(Defendants’ Appendix, Vol. Il, at D665). Dr. Hol brook further
found that:
(1) the plaintiff’'s nedical file did not include clinical
notes frommany treating physicians and di agnostic studies
that were referenced in his nmedical history and that the
current statenment fromhis attendi ng physician was “not
acconpani ed by any clinical notes or observations to support
or explain the insured’ s claimed multiple chem ca

sensitivity, chronic fatigue, PTSD, or major depression...,”

(2) [t]here is no evidence that the claimant currently
suffers fromnmercury toxicity...,”

(3) “[t]he nost recent [neuropsychiatric] evaluation...is
dated 3/12/2002. However, that evaluation is not
sufficiently recent to provide a current estinmate of the
claimant’ s functional capacity...”

(4) “No evidence is presented in the nedical file that the
clai mant suffers from any nedi cal or organic diagnosis...Dr.
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Rea, the environnental specialist, opined in March, 2002

t hat exposure to toxic agents nmay inpair the claimant’s
physi cal functioning. However, he specifically notes that
he did not evaluate the claimant’s physical functioning, and
did not opine that in fact the claimant’s physi cal
functioning was inpaired by exposure to toxic agents...”

(5) “The restrictions and limtations suggested in the
claimant’s APS are either unreasonable or too vague to be
useful in understanding the claimant’s ability to reenter

t he workforce...”

(6) “The nedical file does not document or precisely
describe the claimant’s limtations or inpairnents...”

(Def endant s’ Appendi x, Vol. 1l, at D665-667). Based in | arge
part upon Dr. Hol brook’s findings, Liberty denied Plaintiff’s
claimfor further benefits consideration and closed out his claim
as of COctober 23, 2003. (Defendants’ Appendix, Vol. Il, at D.
630-633). Plaintiff then appeal ed the denial of his benefits to
Rohm and Haas, which upheld Liberty’ s decision on February 11,
2004. (Defendants’ Appendix, Vol. 11, at D550-551). Plaintiff
thereafter comrenced this |awsuit on August 2, 2004.

St andards Governi ng Sunmary Judgnent ©Moti ons

Summary judgnent is appropriate where the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, reveal no genuine issue of material
fact, and the noving party is entitled to judgnent as a matter of
law. Fed.R G v.P. 56(c). The district court’s responsibility is
not to resolve disputed issues of fact, but to determ ne whether

any factual issues exist to be tried. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 247-49 (1986). The presence of “a nere
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scintilla of evidence” in the non-novant’s favor will not avoid

summary judgnent. WIlians v. Borough of West Chester, 891 F.2d

458, 460 (3d Cr. 1989) (citing Anderson, 477 U S. at 249).
Rat her, summary judgnment will be granted unless “the evidence is
such that a reasonable jury could return a verdict for the non-

movi ng party.” Anderson, 477 U.S. at 248. In making this

determ nation, all of the facts nust be viewed in the |ight nost
favorable to the non-noving party and all reasonabl e inferences
must be drawn in favor of the non-noving party. [|d. at 256.

Once the noving party has net the initial burden of denonstrating
t he absence of a genuine issue of material fact, the non-noving
party must establish the existence of each elenent of its case.

J.F. Feeser, Inc. v. Serv A Portion, Inc., 909 F.2d 1524, 1531

(3d Cir. 1990)(citing Celotex Corp. v. Catrett, 477 U S. 317, 323

(1986)).

Di scussi on

By his pleadings in this lawsuit, brought pursuant to Section
502(a)(1)(B) of ERISA 29 U S.C 81132(a)(1)(B), Plaintiff
all eges that he is entitled to the reinstatenent of his long term
di sability benefits under the Rohm and Haas Conpany Heal th and
Wel fare Plan. (Anmended Conplaint, 2).

ERI SA was enacted “to pronote the interests of enpl oyees and
their beneficiaries in enployee benefit plans, and to protect

contractually defined benefits.” Firestone Tire and Rubber Co.




v. Bruch, 489 U S. 101, 113, 109 S. . 948, 956, 103 L.Ed.2d 80

(1989), quoting Shaw v. Delta Airlines, Inc., 463 U S. 85, 90,

103 S.Ct. 2890, 2896, 77 L.Ed.2d 490 (1983) and Massachusetts

Mutual Life Insurance Co. v. Russell, 473 U. S. 134, 148, 105

S.Ct. 3085, 3093, 87 L.Ed.2d 96 (1985). Indeed, Section 502
specifically enpowers a plan participant or beneficiary to bring
a civil action “to recover benefits due to himunder the terns of
his plan, to enforce his rights under the terns of the plan, or
to clarify his rights to future benefits under the terns of the
plan.” 1d. A claimfor wongful denial of benefits may be
brought against an ERI SA plan itself or against the persons who
are shown to have control over the plan in their fiduciary

capacity. Rieser v. Standard Life Insurance Conpany, Cv. A No.

03-5040, 2004 U.S. Dist. LEXIS 11556 at *16 (E.D.Pa. June 24,

2004); Edwards v. Continental Airlines, Cv. A No. 98-6039, 1999

US Dist. LEXIS 67 at *4 (E.D. Pa. Jan. 7, 1999), both citing

Curcio v. Hancock Mutual Life Insurance Co., 33 F.3d 226, 233 (3d

Cr. 1994).

However, “[a]lthough it is a conprehensive and reticul ated
statute, ERI SA does not set out the appropriate standard of
review for actions under 81132(a)(1)(B) challenging benefit
eligibility determnations. Firestone, 489 U. S. at 108-109, 109
S .. at 953. To fill this gap, the U S. Suprenme Court in

Fi rest one decreed that:



...a denial of benefits challenged under 81132(a)(1)(B) is
to be reviewed under a de novo standard unl ess the benefit
pl an gives the admi nistrator or fiduciary discretionary
authority to determne eligibility for benefits or to
construe the terns of the plan...Thus, for purposes of
actions under 81132(a)(1)(B), the de novo standard of review
applies regardl ess of whether the plan at issue is funded or
unfunded and regardl ess of whether the adm nistrator or
fiduciary is operating under a possible or actual conflict
of interest. O course, if a benefit plan gives discretion
to an adm nistrator or fiduciary who is operating under a
conflict of interest, that conflict nust be weighed as a
‘factor in determ ning whether there is an abuse of

di scretion.’”

Firestone, 489 U. S. at 115, 109 S.C. at 956-957, quoting
Rest at ement (Second) of Trusts 8187, Comment d (1959).
Attenpting to distill this directive into a workable
standard, the Third Crcuit has held that “when an insurance
conpany both funds and admi nisters benefits, it is generally
acting under a conflict that warrants a hei ghtened form of the

arbitrary and capricious standard of review. Stratton v. E. I.

DuPont DeNenburs & Co., 363 F.3d 250, 254 (3d Cir. 2004), quoting

Pinto v. Reliance Standard Life |Insurance Co., 214 F.3d 377, 378

(3d Cr. 2000). This heightened formof reviewis to be

formul ated on a sliding scale basis, which enables the Court to
review the nmerits of the interpretation to determ ne whether it
is consistent with an exercise of discretion by a fiduciary
acting free of the interests that conflict with those of
beneficiaries. [1d., citing Pinto, 214 F.3d at 391. In enploying
the sliding scal e approach, the follow ng factors should be taken

into account in deciding the severity of the conflict: (1) the
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sophi stication of the parties; (2) the information accessible to
the parties; (3) the exact financial arrangenent between the

i nsurer and the conpany; and (4) the status of the fiduciary, as
the conpany’s financial or structural deterioration m ght
negatively inpact the presuned desire to maintain enpl oyee
satisfaction. |d., citing Pinto, 214 F.3d at 392.1 | ndeed, the
risk of a conflict of interest is decreased where the

adm ni strator and funder of the plan is the enployer, rather than
an i nsurance conpany, because the enployer has “incentives to
avoid the | oss of norale and hi gher wage demands that could
result fromdenials of benefits,” suggesting that there is at

| east sonme counter to the incentive not to pay clains. Smathers

v. Multi-Tool, 298 F.3d at 197, quoting Nazay v. Mller, 949 F. 2d

1323, 1335 (3d Cir. 1991).
O course, where the plan gives the adm ni strator

discretionary authority, the admnistrator’s exercise of that

1 It should be noted that in Pinto's wake, the Third Gircuit has not
been hesitant to apply a hei ghtened standard of review to an enpl oyer who both
funds and adnministers its ERI SA plan where the evidence denonstrates a reason
to question the enployer’s inpartiality. Hunter v. Federal Express
Corporation, No. 04-3563, 2006 U S. App. LEXIS 4259 at *13 (3d Cr. Feb. 26,
2006). Such reasons to question have been found where the enpl oyer woul d
sustain direct financial harmif the claimwas paid or if there is a
“denmonstrated procedural irregularity, bias or unfairness in the review of the
claimant’s application for benefits.” 1d., citing Kosiba v. Merck & Conpany,
384 F.3d 58 (3d Cir. 2004) and Smathers v. Miulti-Tool, Inc., 298 F.3d 191 (3d
Cr. 2002). Oher exanples of procedural bias include: failing to follow a
plan’s notification provisions and conducting self-serving paper reviews of
medi cal files, relying on favorable parts while discarding unfavorable parts
in a nedical report, denying benefits based on inadequate information and | ax
i nvestigatory procedures, and ignoring the reconmendati ons of an insurance
conpany’s own enpl oyees that benefits should be reinstated. Addis v. The
Limited Long TermDisability Program Cv. A No. 05-357, 2006 U. S. Dist.
LEXI S 15325 at *11 (E. D.Pa. March 30, 2006).
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authority is reviewed under an ordinary “arbitrary and
capricious” standard, and the admnistrator’s decision wll be
overturned only if it is without reason, clearly not supported by
the evidence in the record, the admnistrator has failed to
conply with the procedures required by the plan, or erroneous as

a mtter of law Vitale v. Latrobe Area Hospital, 420 F.3d 278,

282 (3d Cr. 2005), citing Ovosh v. Programof Goup Ins. for

Sal ari ed Enpl oyees of Vol kswagen of Am, Inc., 222 F.3d 123, 129

(3d Cr. 2000); Mtchell v. Eastman Kodak Conpany, 113 F.3d 433,

439 (3d Cir. 1997). “This scope of reviewis narrow and the
court is not free to substitute its own judgnent for that of the
adm nistrator in determning eligibility for plan benefits.”

Mtchell, supra, quoting Abnathya v. Hoffman LaRoche, Inc., 2

F.3d 40, 45 (3d Cr. 1993).

Appl yi ng these standards to the case at hand, we first
observe that under the Sunmary Pl an Description, Rohm and Haas
Conpany is designated as the Plan Adm nistrator and Liberty Life
Assurance Conpany of Boston is naned as the C ains Adm nistrator
The SPD further provides, in relevant part:

Benefits under the Programw ||l be paid only if the Plan
Admi nistrator or the Cains Administrator decides inits
discretion that you are entitled to them The Plan

Adm nistrator or the C ains Adm nistrator, as applicabl e,
shall make, in its sole discretion, all determ nations
arising in the adm nistration, construction or
interpretation of the Program including the right to
construe di sputed or doubtful Plan and Programterns and
provi sions, and any such determ nation shall be concl usive
and binding on all persons, to the maxi mum extent permtted
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by | aw.
(Def endant’ s Appendi x of Exhibits, Vol. I, at D91). Thus, the
adm ni strators having been granted discretionary authority under
the Plan, we would be conpelled to apply the arbitrary and
capricious standard of review to Liberty Mitual’s decision to
rescind Plaintiff's benefits as of Cctober, 2003. As the record
reflects, the Rohm and Haas LTD Plan is a self-insured disability
policy with all benefit nonies actually comng fromthe Rohm and
Haas Conpany rather than Liberty Miutual, and hence as the
enpl oyer we find that Rohm and Haas has “incentives to avoid the
| oss of noral e and hi gher wage demands that could result from
denials of benefits.” (See, Defendants’ Appendi x of Exhibits,
Vol. Il, at DB861-862; DO83-984). W therefore conclude that the
arbitrary and capricious standard is the appropriate standard of
review to be applied in this case. In any event and regardl ess
of whether the heightened standard or the ordinary standard of
arbitrary and capricious review is applied, however, we discern
no error.

For one, we note that the plaintiff was represented
t hroughout these proceedi ngs by counsel and thus we find that the
parties are on relatively equal footing insofar as sophistication
is concerned. Second, there is no evidence on this record that R
& Hs financial or structural condition was in any way precarious

such as mght override its incentive to maintain high norale
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anong its enpl oyees.

Furthernore, the Plan | anguage is clear and unequivocal: “To
continue receiving LTD benefits, you nmust be able to prove your
continued disability at your own expense.” (Volunme | of
Def endant’ s Appendi x of Exhibits, at D72). Thus, the inpetus to
denonstrate continuing and current disability falls on the
plaintiff.

In this case, our review of the record evidence reveals that
the materials submtted by M. Morman and his treating
physicians sinmply did not satisfy his burden of proof. Al though
there are nunmerous copies of nedical reports froma nunber of
doctors with whom Plaintiff treated, nmany of these reports are
duplicates and those that supported a finding of disability were
dat ed between 1998 and 2001. |In fact, in his letter report of
March 6, 2002 and in response to a request for an estinmated
return to work date, one of Plaintiff’s doctors, (Dr. Howe)
related that “[w]ith continued appropriate treatnment and a
conpati ble work environnent this [return to work] could be
acconplished in 2002.” (Defendants’ Appendix, Vol. Il, at D 737-
738) .

In addition, all of the nedical records provided fromthe
|atter part of 2002 and 2003 refl ected normal or near-nornma
levels of netals in Plaintiff’s systemand his urine and bl ood

work was normal with the exception of high cholesterol, high
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nonocytes and an el evated PSA reading. (Defendants’ Appendi X,
Vol. Il, at D741-753). Al though on Septenber 3, 2003,
Plaintiff’s new primary care doctor in Hawaii, Cif Arrington,
M D., did address a note regarding Plaintiff “To Whom It May
Concern” and observing that “[h]e is totally disabled for work,”
it appears fromthat note that at the tine of that witing Dr.
Arrington may not have yet seen M. Morman and that he woul d
merely be coordinating his care by referring himto speciali st
physicians for treatnent. That note, which was not acconpani ed
by any other nedical records, docunents or test results, read as
fol |l ows:

| am a physician in Hawaii and | have agreed to accept the

above person for nedical care under ny supervision. David

suffers fromMiltiple Chem cal Sensitivity, Chronic Fatigue,
PTSD and Maj or Depression. He is totally disabled for work.

My function will be to coordinate his care by nmaking the
appropriate referrals for special treatnent. Presently his
condition is unchanged and his disability will continue for

at | east one year from now or | onger.

(Def endants’ Appendix, Vol. Il, at D761). Dr. Arrington’s
notation is the nost recent declaration of Plaintiff’'s disability
contained in the plaintiff’s file materials. |In as nmuch as Dr.
Arrington’s statenent was silent as to what M. Morman' s |eve

of current functioning was, whether and why M. Morman is
presently disabled fromall enploynent or just fromhis fornmer
position as a | aboratory technician and was unsupported by any

other nedically objective records, Liberty Miutual referred M.
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Moorman’s case first to its Nurse reviewer and subsequently to a
Consul ting Physician for full review (Defendants’ Appendi X,

Vol . Il, at D644-650). It was only after the Consulting
Physician, Dr. Hol brook |ikew se found that there was no evi dence
inthe file that the plaintiff was currently suffering from
mercury toxicity and that his current |evel of inpairnment was
uncertain that Liberty termnated Plaintiff’'s benefits.

Plaintiff appeal ed and Rohm and Haas then referred the case to
two of its Consulting Physicians, Dr. Jeffrey Erinoff and Dr.
Ei | een Bonner for further review and subsequently uphel d

Li berty’s denial. G ven that our review of these sane materials
and ot her evidence of record |likew se reveals that while
Plaintiff was apparently disabled fromworking as a | aboratory
technician due to nercury toxicity, depression, chronic fatigue,
and i mune deficiency up through the late 2001 to early 2002 tine
frame and that while he still appeared to be suffering from sone
residual effects of netals toxicity and chem cal sensitivity,
there is nothing in the record to indicate any connection between
those residual effects and his alleged inability to work or that
denonstrates that Plaintiff was conpletely disabled from any and
all work as of COctober, 2003. Accordingly, we cannot find that
even under the heightened arbitrary and capricious standard of
review, that the decisions by both Liberty Miutual and Rohm and

Haas to termnate M. Morman’s long termdisability benefits

16



were in any way inproper, w thout reason, unsupported by the

evi dence or erroneous in any other respect. W are therefore
conpelled to deny the plaintiff’s notion for sunmary judgnent and
grant that of the defendants.

An order foll ows.

17



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D MOORMVAN : ClVIL ACTI ON
VS.
NO. 04- CV-3689
ROHM AND HAAS LONG TERM

DI SABI LI TY PLAN, and LI BERTY )
LI FE ASSURANCE COWVPANY OF BOSTON :

ORDER

AND NOW this 20t h day of April, 2006, upon
consideration of the Cross-Mtions of Plaintiff and Defendants
for Summary Judgnent, it is hereby ORDERED that the Defendants’
Motion is GRANTED, the Plaintiff’s Mdtion is DENI ED and Judgnent
is hereby entered in favor of the Defendants and agai nst the
Plaintiff as a matter of law for the reasons set forth in the

precedi ng Menor andum Qpi ni on.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.
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