IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: DI ET DRUGS (Phenterm ne/ :
Fenf | ur am ne/ Dexf enf | uram ne) : MDL DOCKET NO. 1203
PRODUCTS LI ABI LI TY LI TI GATI ON :

THI S DOCUMENT RELATES TO
JUDI TH M NGUS

V. ClVIL ACTI ON NO. 04-23744
WYETH, et al.

VEMORANDUM

Bartle, C. J. April 21, 2006

Plaintiff Judith Mngus filed this action agai nst Weth
on July 9, 2004. She alleges that she is suffering fromprinmary
pul nonary hypertension ("PPH'), an al nost always fatal condition,
as a result of ingesting Weth's prescription diet drug Redux,
whi ch was withdrawn fromthe market in Septenber, 1997
Plaintiff brings clains for strict product liability and
negligence. Before the court is the notion of defendant Weth
for summary judgnment "based on plaintiff's assunption of risk."
Plaintiff has also filed a cross-notion "for an order striking
Weth's assunption of risk defense.”" See Fed. R Civ. P. 56. It
is undi sputed that Chio substantive |law is applicable.

Wet h does not concede either that plaintiff has PPH or
that, in the event she does, her PPH was caused by her ingestion
of Redux. On the instant notion, Weth contends only that
plaintiff voluntarily assumed the risk of PPH associated with

taki ng Redux and that this voluntary assunption of risk is a



conpl ete bar to recovery under Ghio |aw. M ngus responds t hat
the doctrine of assunption of risk is inapplicable and that Weth
shoul d be precluded from asserting the defense.

It is uncontested that plaintiff has been severely
overwei ght for nmuch of her adult life. By March 1997, her wei ght
had risen to approxi mately 300 pounds and was the cause of a
vari ety of health problens, including hypertension (high blood
pressure), arthritis, knee problens, and shortness of breath.
Plaintiff's treating physician, Dr. Raynond Gardner, initially
prescri bed diet and exercise. These recommendations did not have
the desired effect, and on March 15, 1997, Dr. Gardner and
plaintiff discussed a prescription for the appetite suppressant
Redux to hel p her |ose weight and | ower her bl ood pressure.
Plaintiff thereafter took Redux for approximately six nonths and
stopped only at Dr. Gardner's direction when the drug was renoved
fromthe market in Septenber, 1997

Dr. Gardner testified at his deposition that he gave
plaintiff warnings that Redux could cause PPH at the tinme he
first wote plaintiff her prescription. Wile Dr. Gardner cannot
recall the specific words he used in explaining to plaintiff the
risk of PPH associated with the nedication, there is no dispute
that he did warn her that PPH to which there is no known cure,
could result fromthe use of Redux. He stated that the typical
war ni ng he gave patients to whom he prescri bed Redux consisted of
cautioning that "pul nonary hypertension would be a risk; that

there was no definite cure; and that it could be fatal." Dr.
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Gardner testified that he was under the inpression that the risk
of PPH associated with Redux "was very mniml."

Plaintiff's proffered testinony supports Dr. Gardner's
recollection. Plaintiff recalled that Dr. Gardner had warned her
that the "worst case scenari 0" involving Redux was pul nonary
hypertension and that, to the best of her recollection, she was
warned this condition has "no cure.” There is no evidence in the
record that plaintiff was ever given an approxi mation of the
i keli hood of devel oping PPH from Redux. Moreover, there is sone
evidence in the record that the reported risk of PPH had been
estimated at that time to be 23-46 per mllion, but it is unclear
whet her either Dr. Gardner or plaintiff was ever nmade aware of
t hi s number.

Summary judgnent is appropriate where "the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits on file, if any, show there is no
genuine issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law" Fed. R GCv. P.

56(c); see also Coolspring Stone Supply, Inc. v. Am States Life

Ins. Co., 10 F.3d 144, 148 (3d GCr. 1993). The parties agree
that the law of the state of Chio applies in this diversity
action as plaintiff was prescribed and i ngested Redux in Chio.

See, e.qg., Carlson v. Arnot-Ogden Memi|l Hosp., 918 F.2d 411, 413

(3d Cir. 1990). Weth asserts that plaintiff's strict liability

desi gn defect and negligence counts both are barred by her



primary assunption of the risk of devel opi ng PPH from t aki ng
Redux.

Both parties agree that Chio law is |ess than a nodel
of clarity with respect to the assunption of risk defense.
"[D]espite this confusion, Chio continues to recognize the term

and its acconpanying variations.”" Gllagher v. O evel and Browns

Footbal |l Co., 659 N E. 2d 1232, 1236 (Chio 1996). |In Gallagher,

the Suprenme Court of Ohio reaffirmed the distinction between (1)
primary assunption of risk and (2) inplied or secondary
assunption of risk.! See id. at 1236-37.

Secondary or inplied assunption of risk is prem sed on
the theory that a plaintiff who understands the risk of a known
harm yet neverthel ess chooses to subject hinmself to it, has
tacitly consented to the risk of the harmthat results. That
def ense, however, has been nerged into the doctrine of
contributory negligence under the state's conparative negligence
statute and generally serves to reduce recovery and does not

constitute a total bar to a claim See Anderson v. Ceccardi, 451

N. E. 2d 780, 783-84 (Chio 1983).
Weth asserts here only the defense of primry
assunption of risk. |If applicable, it serves as a conplete bar

to recovery in a negligence action because it neans that

1. Adding to the confusion is yet another variation on the thene
known as express assunption of risk. That doctrine, which is

i napplicable here, arises when "a person expressly contracts with
anot her not to sue for any future injuries that may be caused by

t hat person's negligence."” Anderson v. Ceccardi, 451 N E 2d 780,
783 (Onio 1983).
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def endant owed no duty to the plaintiff. Gallagher, 659 N E.2d
at 1236-37. Because the defense precludes a plaintiff from
establishing the necessary el enents of a negligence cause of
action as a matter of law, it is an "issue especially anenable to
resolution pursuant to a notion for summary judgnment." 1d. at
1238.

The origin of the primary assunption of risk doctrine

in Chiois largely credited to G ncinnati Baseball Cub Co. v.

Eno, 147 N.E. 86 (Chio 1925), where a spectator at a basebal
ganme was injured when a ball struck himin the stands.
Interestingly, in Eno, the Supreme Court of Chio held the
doctrine was inapplicable because the plaintiff had been injured
by a ball hit by a player who was practicing very near the stands
before the game. |1d. at 87. The court suggested, however, that
the primary assunption of risk defense would have applied had the
plaintiff been struck by a ball during the normal course of the
gane. 1d. The Gallagher court read this result in Eno to nean
that "only those risks directly associated with the activity in
guestion are within the scope of primary assunption of risk, so
that no jury question would arise when an injury resulting from
such a direct risk is at issue, neaning that no duty was owed by
the defendant to protect the plaintiff fromthat specific risk."
659 N E. 2d at 1237.

Wiile the parties do not dispute that primary
assunption of risk my serve as a conplete defense agai nst clains

of negligence, they vigorously disagree on whether the doctrine
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applies to this negligence claimarising fromplaintiff's
consunption of defendant's prescription diet-drug pills. As the
Ohi o Suprene Court held in Gallagher, a "defendant who asserts
[the primary assunption of risk] defense asserts that no duty
what soever is owed to the plaintiff.” 659 N E 2d at 1236. This
means, a court of appeals subsequently explained, that a
"plaintiff's conduct is immterial in establishing primary
assunption of risk because the focus nmust remain on the | ack of

duty owed by the defendant." Gehri v. Capital Racing dub, Inc.

No. 96-10-1307, 1997 W 324175, at *4 (Chio C. App. 10th Dist.
June 12, 1997). Wile not directly addressed by the Chio Suprene
Court in the years since Gallagher, the ngjority of Chio's
various internediate courts of appeals have held that the focus

i s on whet her defendant owed a duty to plaintiff and not on

plaintiff's conduct. See, e.q., Konesky v. Wod County Agric.

Soc., 844 N. E. 2d 408, 411 (Chio C. App. 6th Dist. 2005);
Brewster v. Fow er, No. 99-T-0091, 2000 W. 1566528, at *3 (Chio

Ct. App. 11th Dist. Cct. 13, 2000); Gehri, 1997 W 324175; Gumv.
Cleveland Elec. Illumnating Co., No. 70833, 1997 W. 67753, at *4

(Ohio Ct. App. 8th Dist. Feb. 13, 1997).°2

2. Wile it is true, as defendant argues, that Siglow v. Smart,
539 N.E. 2d 636, 640 (Ohio . App. 9th Dist. 1987), applied a
"reasonabl e" primary assunption of risk defense that | ooked at
the conduct of the plaintiff, we feel bound to follow the Chio
Suprene Court's unequi vocal statenents that the primary
assunption of risk defense is sinply the recognition that

def endant owed plaintiff no duty. See, e.q., Gllagher, 659

N. E. 2d at 1236; Anderson, 451 N. E. 2d at 784.
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Thus, plaintiff's individual decision to ingest Redux
after being warned about the risk of PPH by Dr. Gardner has no
bearing on the application of the primary assunption of risk
doctrine on plaintiff's negligence claim The issue is whether
Weth owed plaintiff a duty. Here, Weth conceded at oral
argunent that it did in fact owe plaintiff sone duty. Whatever
the nerits of defendant's argunent that it fulfilled that duty by
warning Dr. Gardner of the risk of PPH, the defense of primary
assunption of risk does not apply.

The defense of primary assunption of risk defense only

applies to "inherently dangerous” activities. See, e.qg., Holnes

V. Health & Tennis Corp. of Am, 659 N E. 2d 812, 813 (Chio C

App. 1st Dist. 1995). The activity undertaken must involve "such
obvi ous and unavoi dabl e risks that no duty of care is said to
attach."” Gum 1997 W. 67753, at *4. Weth has pointed to no
case under Ohio | aw where the primary assunption of risk doctrine
has been applied to a claimof negligence based on the
consunption of a prescription drug. Nevertheless, Weth contends
the law is unsettled and that the court should follow the | ead of
Si gl ow and exani ne the reasonabl eness of plaintiff's decision.
"Where a question of state law is unsettled, we nust predict the
[Chio] Suprenme Court's resolution of the issue, giving
consideration to applicable decisions of the internediate

appel l ate state courts.” Franklin Prescriptions, Inc. v. New

York Times Co., 424 F.3d 226, 341 (3d Cir. 2005). The cases

where courts in Chio have applied the primary assunption of risk
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doctrine have involved patently obvi ous dangers inherent to
particular activities. These include breaking a hand in the
ensuing conflict after rushing to the aid of a neighbor fending
off a honme intruder in Siglow getting cut while using a table
saw in Brewster, or crashing a notorcycle while driving

intoxicated in Cole v. Broonsticks, Inc., 669 N E. 2d 253 (Chio

Ct. App. 1st Dist. 1995). Again, no case has included the
consunption of FDA-approved prescription drugs in this list of
hazar dous and ot herwi se dangerous activities. In the face of the
Ohi o Suprene Court's adnonition in Gllagher that a "trial court
must proceed with caution when contenpl ati ng whet her primry
assunption of risk conpletely bars a plaintiff's recovery," we
predict that that court would not extend the bar of primary

assunption of risk to the case at hand. See (Gl l agher, 659

N.E. 2d at 1237.

W find as a matter of |aw that because Weth owed
plaintiff a duty, the primary assunption of risk doctrine cannot
bar plaintiff's negligence claimin this matter. Accordingly,
the notion for summary judgnment on plaintiff's negligence claim
nmust be denied and the cross-notion of plaintiff for an order
striking Weth's assunption of risk defense nmust be granted for
the negligence claim Weth is barred fromasserting primry
assunption of risk as a defense to plaintiff's negligence claim

In addition, Weth argues that plaintiff's strict
l[iability claimfor design defect is also barred because

plaintiff primarily assumed the risk of ingesting Redux. Though
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it is considered an outgrowt h of negligence |aw, products
l[iability law in Ohio has "consistently been regarded as

conplinmentary, but distinct.” Bowing v. Heil, 511 N E. 2d 373,

375 (Ohio 1987). Nevertheless, it appears Weth conflates the
defense of "primary assunption of risk™ in a negligence action
with the defense of "assunption of risk™ in a strict product
l[iability action. While inplied assunption of risk nmerged with

t he defense of contributory negligence for clains based on

t heori es of negligence, as the court found in Anderson, the
assunption of risk defense can serve as a conplete bar to
recovery against certain clains in strict product liability. The
OChi o Suprene Court, in two cases decided on the sane day, nade
clear that these two assunption of risk defenses are distinct.

First, in Bowing v. Heil, the court held that

princi pl es of conparative negligence and fault have no
application to products liability cases based on strict
liability. 511 N.E 2d at 380. However, the court was clear that
"an otherwise strictly |iable defendant has a conpl ete defense if
the plaintiff voluntarily and know ngly assuned the risk

occasioned by the defect.” 1d. at 377. In Onderko v. Ri chnond

Mg. Co., the conpanion case to Bowing, the court further
expl ai ned that "[v]oluntary and unreasonabl e assunption of a
known ri sk posed by a product constitutes an absolute bar to
recovery in a products liability action based upon strict

liability." 511 N E 2d 388, 391 (Chio 1987).



In Carrel v. Allied Prods. Corp., the GChio Suprene

Court found that the defense of assunption of risk to a product
l[iability action based on strict liability requires that
def endant "establish that the plaintiff knew of the condition,
that the condition was patently dangerous, and that the plaintiff
voluntarily exposed hinself or herself to the condition.™ 677
N.E. 2d 795, 800 (Ghio 1997). 1In contrast to the primary
assunption of risk defense to a negligence action, which presents
only a question of law, "[o]rdinarily, assunption of the risk is
a question of fact, to be resolved by the factfinder"” on clains
of strict products liability. 1d. In the case before us,
sumary judgnent woul d be inappropriate if a "reasonable jury
could determne that [plaintiff] did not appreciate or
voluntarily encounter the risk associated with" taking Redux.
Id. at 801.

The undi sputed record before us on this point is |ean.
There is no dispute that plaintiff was given sonme warning by Dr.
Gardner about the potential of developing PPH as a result of
t aki ng Redux and that she was aware of the seriousness of the
di sease. The record shows, however, that she was told only that
there was "a risk." Risks associated with nedication are
intrinsically different than other product risks encountered in
daily life in that they are not readily apparent. For exanple,
Bow i ng i nvol ved a wongful death action where the deceased was
crushed to death by a faulty dunmp truck bed. 511 N E. 2d at 374.

The risks inherent in putting one's body underneath a raised
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truck bed are sinply different than taking a pill each day, even
if the ultinmate consequences nmay be just as deadly.

On the record before the court, we think the question
of whether plaintiff's strict liability claimfor design defect
is barred by her assunption of the risk is a question of fact for
a jury. Summary judgnent on this fact-specific question is
generally disfavored in Chio. Carrel, 677 N E 2d at 800. W
cannot say wi thout nore that the consunption of Redux was a
"patently dangerous"” activity as the defense requires. 1In
addition, fromthe record before us, we think that there is at
| east the possibility that a "reasonable jury could determ ne
that [plaintiff] did not appreciate or voluntarily encounter the
ri sk associated with" taking Redux. 1d. at 801.

Accordingly, the notion for summary judgnment on
plaintiff's strict liability claimfor design defect nust be
denied. In addition, the cross-notion of plaintiff for an order
striking Weth's assunption of risk defense on the strict

liability claimfor design defect nust be al so be deni ed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: DI ET DRUGS (Phenterm ne/ :
Fenf | ur am ne/ Dexf enf | uram ne) : MDL DOCKET NO. 1203
PRODUCTS LI ABI LI TY LI TI GATI ON :

TH' S DOCUMENT RELATES TO

JUDI TH M NGUS
ClVIL ACTI ON NO. 04-23744

V.
WYETH, et al.

ORDER

AND NOW this 21st day of April, 2006, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of defendant Weth for summary judgnent
based on plaintiff's assunption of risk is DEN ED;, and

(2) the cross-notion of plaintiff Judith Mngus for an
order striking Weth's assunption of risk defense is GRANTED in
part. Weth is barred fromasserting primry assunption of risk
as a defense to plaintiff's negligence claim

BY THE COURT:

[s/ Harvey Bartle 11

C. J.



