IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: DI ET DRUGS (Phenterm ne/ :
Fenf | ur am ne/ Dexf enf | uram ne) : MDL DOCKET NO. 1203
PRODUCTS LI ABI LI TY LI TI GATI ON :

THI S DOCUMENT RELATES TO
JUDI TH M NGUS

V. ClVIL ACTI ON NO. 04-23744
WYETH, et al.

VEMORANDUM

Bartle, C. J. April 20, 2006
On April 7, 2006, we granted the notion of plaintiff
for summary judgnment "regarding Weth's affirmati ve def ense that
plaintiff's [primary pul nonary hypertension ("PPH')] claimis
barred by the statute of limtations" and denied the cross-notion
of Weth for sumary judgnent on the sanme issue. Presently
before the court is the notion of Weth for reconsideration of
t hat order. ee Fed. R. Civ. P. 59(e); Loc. R. Civ. P. 7.1(qg);

see also Max's Seafood Café v. Quinteros, 176 F.3d 669, 677 (3d

Cir. 1999). For the reasons set forth herein, the notion for
reconsi deration is granted and t he Menorandum and Order (Doc.
#67) dated April 7, 2006 are vacat ed.

Plaintiff Judith Mngus filed this action agai nst Weth
on July 9, 2004. She alleges that she is suffering from PPH, an
al nost always fatal condition, as a result of ingesting Weth's
di et drug Redux, which was withdrawn fromthe market in

Sept enber, 1997. This court approved a Nationwi de Cl ass Action



Settlement involving Weth's diet drugs Pondi mn and Redux on
August 28, 2000. See Pretrial Oder ("PTO') No. 1415. Plaintiff
is a class nenber. The Settl enment Agreenent exenpts fromthe
definition of "settled clainms" those clains based on PPH and
allows a class nmenber with this condition to sue Weth in the
tort system See Settlenent Agreenment 8 |.53. The Settl enment
Agreenment, however, contains a special provision related to the
statute of limtations for PPH clains. It reads, "For purposes
of any statute of limtations or simlar tine bar, [Weth] shal
not assert that a C ass Menber actually had PPH unl ess and until
the condition of the C ass Menber neets the definition of PPH set
forth in Section I.46." Settlenment Agreenent § VII.B. 4.

Section |.46 of the Settlenment Agreenent defines PPH in
rel evant part as:

a. For a di agnosis based on exam nations
and clinical findings prior to death:

(1)(a) Mean pulnobnary artery pressure
by cardi ac catheterization of > 25 nm Hg
at rest or > 30 nmHg with exercise with
a normal pul nonary artery wedge pressure
< 15 mm Hg; or

(b) A peak systolic pulnonary artery
pressure of > 60 nmm Hg at rest neasured
by Doppl er echocardi ogram utili zi ng
standard procedures; or

(c) Admnistration of Flolan to the
pati ent based on a diagnosis of PPH with
cardi ac catheterization not done due to
increased risk in the face of severe
ri ght heart dysfunction; and

(2) Medical records which denonstrate
that the follow ng conditions have been
excl uded by the follow ng results:

(a) Echocardi ogram denonstrating no
pri mary cardi ac di sease including, but
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not limted to, shunts, valvular disease
(other than tricuspid or pul nonary
val vul ar insufficiency as a result of
PPH or trivial, clinically insignificant
| eft-sided val vul ar regurgitation), and
congenital heart disease (other than
pat ent foramen ovale); and

(b) Left ventricular dysfunction
defined as LVEF < 40% defi ned by MJGA,
Echocar di ogram or cardi ac
cat heterization; and

(c) Pulnonary function tests
denonstrating the absence of obstructive
| ung di sease (FEV,/ FVC > 50% of
predi cted) and the absence of greater
than mld restrictive lung di sease
(total lung capacity > 60% of predicted
at rest); and

(d) Perfusion lung scan ruling out
pul nonary enbolism and

(e) If, but only if, the lung scan
is indeterm nate or high probability, a
pul nonary angi ogram or a high resol ution
angi o conput ed tonography scan
denonstrati ng absence of thronboenbolic
di sease; and

(3) Conditions known to cause pul nonary
hypertensi on includi ng connective tissue
di sease known to be causally related to
pul nonary hypertension, toxin induced

| ung di sease known to be causally
related to pul nonary hypertension,

portal hypertension, significant
obstructive sl eep apnea, interstitial
fibrosis (such as silicosis, asbestosis,
and granul omat ous di sease) defined as
greater than mld patchy interstitial
lung di sease, and fam |ial causes, have
been rul ed out by a Board-Certified

Car di ol ogi st or Board-Certified

Pul nonol ogi st as the cause of the
person's pul nonary hypertension.

Settlenent Agreenment 8 |.46 (footnotes omtted).
It is undisputed that it was not until March 8, 2004
that plaintiff underwent a "pul nonary function test” which

denonstrated "t he absence of obstructive |lung di sease (FEV,/ FVC >
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50% of predicted) and the absence of greater than mild
restrictive lung disease (total |lung capacity > 60% of predicted
at rest)." See Settlenent Agreenent § I.46.a.(2)(c). It was not
until the results of this test were known that plaintiff had

evi dence that she had nmet all aspects of the definition of PPH as
set forth in the Settl enent Agreenent.

Section VII.B of the Settlenent Agreenent, as noted
above, bars Weth fromasserting a statute of limtations defense
"unl ess and until the condition of the C ass Menber neets the
definition of PPH set forth in Section |.46." See Settl enent
Agreenent 8§ VI1.B. 4. Thus, by its terns, 8§ VII.B determ nes when
t he cause of action for PPH accrues. |ndeed, on Weth's notion,
this court has dismssed clainms for PPH as unripe when a
plaintiff has not nade a threshold showing that all the
condi tions under 8 |.46 have been satisfied. See, e.qg., PTO Nos.
2623 (Oct. 8, 2002), 2793 (Mar. 14, 2003), and 2912 (July 2,
2003) .

The parties agree that the rel evant statute of
limtations is two years.! See Chio Rev. Code Ann. § 2305.10; 42
Pa. Cons. Stat. Ann. 8 5524(2). Plaintiff brought suit on

1. The underlying events in this action took place in Chio. As
a federal court sitting in diversity, we nust rely on

Pennsyl vania's "borrow ng statute” to determ ne the applicable
statute of limtations period. See Ross v. Johns-Mnville Corp.
766 F.2d 823, 826 (3d Cir. 1985). The statute of limtations
"shall be either that provided or prescribed by the | aw of the

pl ace where the claimaccrued or by the | aw of this Comonwealth,
whi chever first bars the claim" 42 Pa. Cons. Stat. Ann.

§ 5521(b). Here, both Chio and Pennsylvania | aw specify a two-
year statute of limtations.
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July 9, 2004. This, of course, was within two years after
plaintiff's March 8, 2004 pul nonary function test. Plaintiff
argues that her action is tinmely because the statute of
[imtations did not begin to run until she had evi dence of PPH as
defined under 8 1.46 of the Settlenent Agreement. Weth,
counters that plaintiff had actual know edge of a PPH di agnhosi s
by her physician in Decenber, 2001 and that the clock started to
tick at that tinme. |If Weth is correct, plaintiff is out of tine
because she did not initiate this lawsuit for over 2-1/2 years.
Weth nmaintains that plaintiff cannot toll the statute of
[imtations by delaying, as she did here, the pul nonary function
test, a matter under her control.

We conclude that inplicit in 8 VII.B of the Settl enent
Agreenent is the requirenent that at the very least a plaintiff
must act with reasonable diligence under the circunstances to
obtain all the exam nations and tests in order to determ ne
whet her she neets the definition of PPH as witten into 8§ |.46 of
the Settlenent Agreenent. Oherwi se, a PPH clainmnt could sit on
her rights without limtation by sinply delaying a necessary test
or exam nation when she knows or has information that she neets
sonme or all of the other prongs of the PPH definition.
Plaintiff's position that she was never under a deadline to
pursue a pul nonary function test would be a distorted readi ng of
the Settl enent Agreenent.

The Settl enent Agreenent's definition of PPH not only

requires that a clainmant take a pul nonary function test but al so
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that the test elimnate other possible sources of the claimant's
condition. The test nust show "the absence of obstructive |ung
di sease (FEV,/ FVC > 50% predi cted) and the absence of greater
than mld restrictive lung disease (total |lung capacity > 60% of
predicted at rest)." See Settlenment Agreenent 8 |.46.a.(2)(c).
O course, if the test is taken and the results do not neet the
criteria set forth in 8 |.46, the cause of action does not
accrue. However, it does not follow that the failure to undergo
a pulnonary function test, and thus the failure to have the
necessary test results, will always prevent the running of the
statute of limtations. Plaintiff cannot avoid a pul nonary
function test in order to prevent the accrual of her cause of
action when in the exercise of reasonable diligence such a test
shoul d have been undertaken. The failure to be tested for
pul nonary function under such circunstances will not stop the
clock fromrunning. Any other interpretation of the Settlenent
Agreenent would lead to an absurd result.

The record reflects that plaintiff's physicians first
i nfornmed her that she was suffering from PPH during her
hospitalization in Decenber, 2001. Wile plaintiff concedes she
met part of the Settlenment Agreenent's definition of PPH at the
time of her initial diagnosis in Decenber, 2001, she naintains
her claimwas not ripe until early 2004. Specifically, she
contends that part of the definition under subsection (3) was not
satisfied until Dr. Gildea signed a physician's statement and PPH

checklist on February 4, 2004 and she had her pulmonary function
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test on March 8, 2004. According to her pul nonol ogi st Dr.
Schilz, plaintiff was too sick even to attenpt a pul nonary
function test in Decenber, 2001 when she was hospitalized.
Plaintiff had her pul nonary function test and obtai ned
the results confirmng PPH, as defined in the Settl enent
Agreenent, on March 8, 2004. |If this is the benchmark,
plaintiff's action is tinmely under the relevant two-year statute
of limtations since she filed suit on July 9, 2004. The key
issue then is whether plaintiff failed to exercise reasonabl e
diligence in not undergoing her pul nonary function test on or
before July 9, 2002. There is uncontradicted evidence that
plaintiff was unable to take the pul nonary function test in
Decenber, 2001 when she was hospitalized. Weth has submtted
the affidavit of Stephan L. Kanholz, M D., which we had not
previ ously considered, in which he states that he has revi ewed
"medi cal records and other nmaterials on plaintiff Judith M ngus."
According to Dr. Kanmholz, the "[a]dm nistration of a pul nonary
function test with neasurenent of total |ung capacity was not
medi cal ly contraindicated for Ms. M ngus and there existed no
medi cal reason which woul d have prevented such test being
adm nistered in early 2002 or at any tine thereafter.” This
affidavit, on which Weth relies, does not identify which nedical
records and other materials were reviewed. It clearly does not
say that all her relevant nedical records were considered. Nor

does it rule out non-nedical reasons for any delay. Apparently,



plaintiff was not asked anything about this subject at her
deposi tion.
The burden of proof on the affirmative defense of the

statute of limtations rests squarely on defendant Weth. See

Hughes v. United States, 263 F.3d 272, 278 (3d Cr. 2001). Weth
asserts that in the typical personal injury case, the burden is
normally on a plaintiff seeking to utilize a particular
jurisdiction's "discovery rule” intolling the running of a

[imtations period. See, e.qg., Vitalo v. Cabot Corp., 399 F.3d

536, 543 (3d Cr. 2005). Wiile that may be true, the question
before us is unrelated to tolling. Under the Settl enent
Agreenent, this plaintiff's claimfor PPH does not accrue and the
statute does not begin to run either until she has evidence that
she neets the definition of PPHin 8 I.46 or until she has failed
in the exercise of reasonable diligence to have had a pul nonary
function test, whichever occurs first. Plaintiff cane forward

wi th evidence denonstrating that she did not satisfy all prongs
of the PPH definition under 8 I.46 until March 8, 2004 when her
qual i fyi ng pul nonary function test was conpleted. The burden is
on Weth to show that plaintiff's cause of action accrued at an
earlier date, that is, on or before July 9, 2002. Based on the
current record, we cannot determne as a matter of |aw whether
plaintiff failed to exercise reasonable diligence in not seeking
the required test during the six nmonths or so between her
hospitalization in Decenber, 2001 and July 9, 2002. The statute

of limtations issue presents a question of fact to be resolved
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by the jury. See, e.qg., MKoy v. Furlong, 590 N E. 2d 39, 42

(Chio Ct. App. 1990); Crouse v. Cyclops Indus., 745 A 2d 606, 611

(Pa. 2000).
Accordingly, both the notion of plaintiff for sunmary
judgnment on the statute of limtations issue and the cross-notion

of Weth for summary judgnent on this issue will be denied.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: DI ET DRUGS (Phenterm ne/ :
Fenf | ur am ne/ Dexf enf | uram ne) : MDL DOCKET NO. 1203
PRODUCTS LI ABI LI TY LI TI GATI ON :

THI S DOCUMENT RELATES TO
JUDI TH M NGUS

V. ClVIL ACTI ON NO. 04-23744
WYETH, et al.

ORDER

AND NOW this 20th day of April, 2006, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of defendant for reconsideration is
GRANTED;

(2) this court's Menorandum and Order dated April 7,
2006 are VACATED

(3) the notion of plaintiff for summary judgnment
regarding Weth's affirmative defense that plaintiff's PPH claim
is barred by the statute of limtations is DEN ED;, and

(4) the cross-notion of Weth for summary judgnent
based on the statute of limtations is DEN ED

BY THE COURT:

[s/ Harvey Bartle 11

C. J.



