IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DANI EL C. BARRI SH : ClVIL ACTION
. :
RALPH J. CAPPY, et al. : NO. 06- 837
MEMORANDUM
Bartle, C. J. April 17, 2006

Before the court is the nmotion of the defendants to
di sm ss the conplaint under Rules 12(b)(1) and (6) of the Federal
Rul es of G vil Procedure.

Pro se plaintiff Daniel Barrish is an attorney who,
until March 15, 2006, was admitted to practice lawin the
Commonweal th of Pennsylvania. On February 25, 2006, Barrish
filed this suit under 42 U . S.C. 8§ 1983 seeking equitable relief
agai nst the defendants, the Suprenme Court of Pennsylvania and its
Chi ef Justice, Ralph J. Cappy. Although it is not totally clear,
it appears plaintiff is suing the Chief Justice in both his
personal and official capacities. Plaintiff asks this court to
enjoin the Suprene Court and its Chief Justice from deciding
di sci plinary proceedi ngs agai nst himand, in a subsequent notion,
to stay enforcenent of the Suprenme Court's March 15, 2006 order
until we can adjudicate his case. That order suspended himfrom
the practice of law for five years. Barrish argues the entire

Pennsyl vania unified judiciary generally and the attorney



di scipline systemspecifically violates the United States
Consti tuti on.
I .
Under Rule 12(b)(6), a claimshould be dismssed only
where it appears beyond doubt that the plaintiff can prove no set
of facts in support of his claimwhich would entitle himto

relief. Cal. Pub. Enployees' Ret. Sys. v. Chubb Corp., 394 F.3d

126, 143 (3d Cir. 2004). Al well-pleaded allegations in the
conpl aint nust be accepted as true, and all reasonabl e inferences
are drawn in favor of the non-noving party. [d. W may consider
“"the allegations contained in the conplaint, exhibits attached

thereto, and matters of public record.” Beverly Enterprises,

Inc. v. Trunp, 182 F.3d 183, 190 n.3 (3d Cr. 1999); Pension

Benefit Guar. Corp. v. Wiite Consol. Indus. Inc., 998 F.2d 1192,

1196 (3d Cir. 1993). 1In deciding a notion to dismss, a court
al so may consi der "docunent[s] integral to or explicitly relied
upon in the conplaint ... without converting the notion [to

di smiss] into one for sumary judgnent." 1n re Burlington Coat

Factory Sec. Litig., 114 F.3d 1410, 1426 (3d Cr. 1997) (enphasis

inoriginal) (quoting Shaw v. Digital Equip. Corp., 82 F.3d 1194,

1220 (1st Cir. 1996)).
1.
Recent events have overtaken the plaintiff's original
conplaint. The Suprene Court of Pennsylvania entered a final

order on March 15, 2006 suspending the plaintiff's [icense to



practice law in Pennsylvania for five years.' Barrish's npst
recent notion effectively anends his conplaint to reflect this
recent event.

I n substance, Barrish asks this court to reviewthe
March 15 order of the Pennsylvania Supreme Court suspending his
license to practice law for five years. He asks this court to
conduct what anounts to appellate review of that judgnment based
on his argunment that the Pennsylvania attorney disciplinary
structure and, indeed, the entire unified judiciary violates the
United States Constitution.

This court does not have jurisdiction to reviewthe
final judgnents and decrees of the Suprenme Court of Pennsyl vani a.

See 28 U.S.C. 8 1257; Exxon Mdbil Corp. v. Saudi Basic |ndus.,

544 U.S. 280, 125 S. . 1517 (2005); D.C. Court of Appeals v.

Fel dnman, 460 U.S. 462 (1983); Rooker v. Fidelity Trust Co., 263

U S. 413 (1923); see also Johnson v. De Grandy, 512 U S. 997,
1005-06 (1994). Under the Rooker-Feldman doctrine, as recently

clarified by the Suprenme Court, |ower federal courts may not

adj udi cate "cases brought by state-court |osers conplaining of
injuries caused by state-court judgnments rendered before the
district court proceedi ngs commenced and inviting district court
review and rejection of those judgnents."” Exxon, 125 S. C. at

1521- 22.

1. Therefore, abstention under Younger v. Harris, 401 U. S 37
(1971), is inappropriate because the state proceedi ngs are no
| onger pendi ng.
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Barrish is a state-court |oser who is conplaining of
injuries "caused by state-court judgnents" and is asking this
court to "review and reject[]" that judgment. |d. Under Rooker-
Fel dnman, we do not have jurisdiction to entertain such a case.

If plaintiff wi shes appellate review, he nust petition the United
States Suprene Court for a wit of certiorari. 28 US.C. 8§ 1257

Accordi ngly, because the plaintiff is seeking appellate
review of the March 15 order of the Pennsylvania Suprenme Court,
we wll dismss the conplaint as to all defendants for |ack of
jurisdiction.

L1l

This action was commenced on February 24, 2006, that
is, before the Pennsylvania Suprene Court entered its judgnment in
the plaintiff's disciplinary proceedings on March 15. Thus, it

m ght be argued that Rooker-Fel dman does not apply. ee Exxon,

125 S. &. at 1521-02. However, even if Rooker-Feldnman i s not

applicable to this case, we nust still dismss the conplaint.

It is well established that the El eventh Anendnent to
the United States Constitution? i munizes states fromsuits
brought against themin federal court by both their own citizens
and citizens fromother states unless a state has consented. See

Sem nole Tribe of Fla. v. Florida, 517 U S. 44 (1996); Hans V.

2. The El eventh Amendnent states "The Judicial power of the
United States shall not be construed to extend to any suit in |aw
or equity, commenced or prosecuted agai nst one of the United
States by Ctizens of another State, or by G tizens or Subjects
of any Foreign State.” U S. Const. anend. Xl.
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Loui siana, 134 U.S. 1 (1890).°* The El eventh Amendnent al so may
bar suits where a state is not nanmed as a defendant but actually

is the real party in interest. See Regents of the Univ. of Cal.

v. Doe, 519 U. S. 425 (1997); Edelman v. Jordan, 415 U. S. 651

(1974). Nonet hel ess, consistent with the El eventh Amendnent, a
plaintiff may bring a claimagainst a state officer in his

i ndi vi dual or personal capacity for noney danages. See Hafer v.

Mel o, 502 U.S. 21 (1991). A plaintiff may also sue a state
officer in his official capacity for prospective injunctive

relief. See Ex parte Young, 209 U. S 123 (1908). dCains for

damages agai nst individual officers in their official capacity

are not permtted. See WIIl v. Mchigan Dep't of State Police,

491 U.S. 58 (19809).

The plaintiff has sued the Suprene Court of
Pennsyl vani a. The Pennsyl vania Constitution vests the Suprene
Court with the "suprenme judicial power of the Cormmobnwealth.” Pa.
Const. art. V, 8 2(a). Cearly the Suprene Court is an "integral

conmponent™ of the unified state judicial system Benn v. First

Judicial Dist. of Pa., 426 F.3d 233, 241 (3d Cr. 2005). As our

Court of Appeals has already determ ned that a |ocally-funded

judicial district is a state entity entitled to El eventh

3. The Suprene Court has repeatedly held that Congress may
abrogate this imunity and subject unconsenting states to suits
in federal court with |egislation enacted pursuant to 8 5 of the
Fourteenth Amendnment as long as it clearly expresses its intent
to do so. See Kinel v. Fla. Bd. of Regents, 528 U. S. 62 (2000);
Col l ege Sav. Bank v. Fla. Prepaid Postsecondary Educ. Expense
Bd., 527 U. S. 666 (1999).
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Amendnent protection, it follows that Pennsyl vania's highest
court also enjoys that imunity. See id.

Furthernore, Barrish cannot maintain an action agai nst
the Suprene Court of Pennsylvania under 42 U S.C. § 1983. CQur
Court of Appeals has held that the courts of the Conmonwealth's
unified judiciary are not "persons" for purposes of § 1983.

Callahan v. Gty of Phila., 207 F.3d 668, 673 (3d G r. 2000). As

the Suprene Court of Pennsylvania is clearly part of the unified
judiciary, Barrish cannot bring a 8§ 1983 action against it. See

Pa. Const. art. V, 8 1; see also WII, 491 U S. 58.

Barrish's cl ai ms agai nst the Suprene Court of
Pennsylvania will also be dism ssed for the above reasons.
| V.

Assunmi ng agai n that the Rooker-Fel dman doctrine does

not require dismssal, we nowturn to plaintiff's clains against
Chi ef Justice Cappy. As plaintiff's original conplaint together
with his recent notion pertain to the Chief Justice, they request
this court enjoin the Chief Justice fromany involvenent in the
plaintiff's disciplinary proceedi ngs and any puni shnent of the
plaintiff in which he may have or will play a part. In addition,
Barrish seeks a declaration that the unified judiciary of

Pennsyl vania acts in a unconstitutional manner "as it pertains to
matters involving ... a judge of that system" Conpl. at 12. W
nmust di smss the conplaint because the relief requested will not

acconplish plaintiff's objectives.



Under 42 U. S.C. 8§ 1983, Barrish may seek prospective
injunctive relief against a state suprenme court justice in his
official capacity. WIIl, 491 U S. at 71; Young, 209 U S. 123;
Harris v. Chanpion, 51 F.3d 901, 906 (10th Cr. 1995). O

course, the plaintiff cannot sue an individual justice when his
target, that is, the real party in interest fromwhich he seeks

relief, is the court itself, a state entity. See Kentucky V.

Graham 473 U.S. 159, 165 (1985). To the extent the relief
Barri sh seeks against the Chief Justice is really sought fromthe
Suprene Court of Pennsylvania, which is not a "person"” under
8 1983, his claimis barred by the Eleventh Amendnent. See id.
The Pennsyl vani a Suprene Court consists of the Chief
Justice of Pennsylvania and six associate justices. 42 Pa. Cons.
Stat. Ann. 8§ 501. The Chief Justice is the justice "longest in
conti nuous service" on the Suprene Court. Pa. Const. art. V,
§ 10(d). The justices are elected by Pennsylvania citizens to a
termof ten years. 42 Pa. Cons. Stat. Ann. 88 3131, 3152(a)(3).
A justice may be retained in general elections for additional
terms. See 8§ 3131(b). The governor may, with the advice and
consent of two-thirds "of the nenbers elected to the Senate,"”
fill vacancies that may occur on the Suprene Court.* 42 Pa.

Cons. Stat. Ann. § 3132(a).

4. A justice appointed to fill a vacancy serves "for a term
ending on the first Monday of January follow ng the next
muni ci pal election nore than ten nonths after the vacancy occurs
or for the remai nder of the unexpired term whichever is |ess.”
42 Pa. Cons. Stat. Ann. 8§ 3132(a).
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The Suprene Court acts as a collegial body with each of

the justices exercising equal authority. See In re Stout, 559

A. 2d 489, 496 (Pa. 1989). Plaintiff does not direct us to any
constitutional provision, statute or rule to the contrary. There
is nothing to indicate that the vote of the Chief Justice carries
any added wei ght in deciding appeals generally or attorney
discipline matters specifically. In adjudicating plaintiff's
attorney disciplinary proceedi ngs, six justices, including Chief
Justice Cappy, participated.® The Chief Justice, joined by
Justices Newran, Saylor, Eakin and Baer voted to suspend
plaintiff's license to practice law for five years. Justice
Castille dissented but not because he agreed with Barrish but
rat her because he thought the plaintiff should have been
di sbarred.

The equitable relief plaintiff seeks agai nst the Chief
Justice, even if granted, cannot reverse plaintiff's fortunes.?®
The March 15, 2006 order of the Suprenme Court of Pennsylvani a
stands with or without the Chief Justice's involvenent. Even if
we coul d have enjoined the Chief Justice from deciding or

ot herwi se participating in the disciplinary proceedings prior to

5. Recently appointed Justice Cynthia A Baldwi n did not
partici pate.

6. Plaintiff also requests an order decl aring Pennsylvania's

uni fied judiciary unconstitutional when deciding a certain type
of case that happens to match the allegations Barrish presented
in his case. W do not consider such relief because it is not in
any way rational or reasonable in this case brought by a now
suspended attorney against one judge in his official capacity.
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that order, the result would be the same.” In addition, the
plaintiff does not cite and we have not found any statute or
precedent that suggests the Chief Justice possesses the authority
to prevent his coll eagues fromdeciding Barrish's case or to undo
any such deci si on once nade.

The justices of the Pennsylvania Supreme Court, |ike
j udges of every state, are bound by the United States
Constitution, laws, and treaties even when construing state or
local law. See U.S. Const. art. VI, 8 2. W cannot assune, as
plaintiff apparently does, that state court judges will not
faithfully apply the United States Constitution and federal |aws

even when interpreting federal or state law. See Pennzoil Co. V.

Texaco, Inc., 481 U.S. 1, 15 (1987). Barrish could have raised

all his constitutional objections to Pennsylvania's unified
judicial system the disciplinary structure, or any other aspect
of Pennsylvania' s courts when arguing his case before the state
Suprene Court. The record is silent on whether he did so. Like
any other losing party, plaintiff is free to seek review of the
March 15, 2006 order by petitioning the United States Suprene
Court for a wit of certiorari, not by suing the Chief Justice of
Pennsyl vania or the State Suprene Court itself in federal court.

See 28 U.S.C. § 1257.

7. We note that plaintiff does not argue that the Chief Justice
shoul d have recused hinself due to a conflict of interest or for
any ot her reason.
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Finally, to the extent Barrish's conplaint seeks an
i njunction against the Chief Justice in his personal capacity, it
is fundanentally flawed. W do not see how a court can order an
officer in his personal capacity to take an official act.

I n conclusion, for these reasons also, we will disnss

t he conpl ai nt agai nst Chief Justice Ral ph J. Cappy.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DANI EL C. BARRI SH ) ClVIL ACTI ON
. )
RALPH J. CAPPY, et al. NO. 06-837
ORDER

AND NOW this 17th day of April, 2006, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
that notion of the defendants to dism ss the conplaint is
GRANTED.

BY THE COURT:

[s/ Harvey Bartle 111

C J.



