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On January 31, 2005, European Union antitrust

regul ators charged ei ghteen gl obal hydrogen peroxide

manuf acturers with price-fixing. On the heels of the European

clains, the United States Departnent of Justice began a crimna

i nvestigation. About a nonth ago, this U S. investigation |ed

two manufacturers, both defendants in this litigation before us,

to agree to plead guilty and pay over $72 mllion in crimnal

fines. See United States Departnent of Justice, Belgian and

Dut ch Conpani es Agree To Plead Guilty to Participating in

Chemi cal Industry Price-Fixing Conspiracies (March 14, 2006), at

http://ww. usdoj.gov/atr/public/press_rel eases/ 2006/ 215056. ht m
Shortly after the Governnent investigations began, a
buyer filed in this Court the first of thirty-three federal
putative class actions. 1In the wake of that initial filing, the
Judicial Panel on Multidistrict Litigation transferred every

cognate federal action to us. See In re: Hydrogen Peroxide

Antitrust Litig., 374 F. Supp. 2d 1345 (J.P.ML. 2005). W




consol i dated these cases and then divided theminto two actions,
one for direct purchasers,® the other for indirect purchasers.

See Illinois Brick Co. v. Illinois, 431 U S. 720 (1977).

In the indirect purchaser action, plaintiffs assert
antitrust clains under the |laws of Arizona, California, Nebraska,
Tennessee, and Vernont. See C ass Action Fairness Act of 2005
("CAFA"), Pub. L. No. 109-2, 119 Stat. 4 (2005). Before us are
ten defendants' notions for a nore definite statenent and
partially to dism ss the second consol i dated anmended class action
conpl aint. These defendants urge us to: (1) dismss or stay the
California clains because they duplicate pre-existing clains in

California Superior Court, see Colorado River Water Conservation

Dist. v. United States, 424 U. S. 800 (1979); (2) require

plaintiffs to file a new pleading that identifies the specific
hydr ogen peroxi de products plaintiffs bought and the seller of
them see Fed. R Cv. P. 12(e); and (3) dismss plaintiffs’
trebl e danages cl ai ns under Nebraska and Tennessee | aw. Aside
fromthe third request, which is unopposed, we shall deny

def endants' notions.

! Last Novenber, we deni ed defendants' notion to dismss
the direct purchaser action. See In re: Hydrogen Peroxide
Antitrust Litig., 401 F. Supp. 2d 451 (E. D. Pa. 2005).
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A. Factual and Procedural Background

On May 20, 2005, plaintiffs filed the first indirect

purchaser action®? in this Court. See Jimy F. Hux v. Atofina

Chemicals et al., C A No. 05-2392 (2005). Mre of these actions

soon followed, and plaintiffs' counsel ultimtely nerged their
clains into one consolidated anmended cl ass action conpl aint.
Anticipating a notion to dismss, on August 29, 2005 we ordered
def endants first to serve a "Reservation of Gounds for D sm ssa
Menor andum® (the "Menorandum') on plaintiffs. This Menorandum
woul d, in theory, apprise plaintiffs about any perceived

deficiencies in the first conplaint and enable them if they

2 I ndirect purchasers are individuals who allege that

t hey have overpaid for a particular product as a result of a
defendant's anticonpetitive actions, but who did not purchase the
al l egedly affected product fromthe defendant. This happens nost
of ten when "a consuner (or other down-the-|ine purchaser) buys
froman innocent intermediary who was overcharged due to its
supplier's antitrust violation." 2 Phillip E. Areeda, Roger D.
Blair, & Herbert Hovenkanp, Antitrust Law. An Analysis of
Antitrust Principles and Their Application § 346a, at 359 (2d ed.
2000). In that situation, the internmediary may sue the of fender
for damages, but the consuner, under [llinois Brick, may (except
in extrenely limted circunstances) sue only for injunctive
relief. 1d. 1llinois Brick pronpted as many as thirty-seven
states to enact "Illinois Brick Repealer"” statutes, which permt
i ndirect purchasers to sue for treble damages under state | aw
See, e.qg., Donald |I. Baker, Federalismand Futility: Hitting
Potholes on the Illinois Brick Road, Antitrust, Fall 2002, at 14;
Jonathan T. Tomin & Dale J. Gali, Federalismand the Indirect
Pur chaser Mess, 11 Geo. Mason L. Rev. 157, 161 (2002).

Under CAFA, plaintiffs attorneys must now bring nost
i ndi rect purchaser class actions under state antitrust lawin
federal court. See, e.qg., Bruce V. Spiva & Jonathan K. Tycko,
I ndi rect Purchaser Litigation on Behalf of Consuners After CAFA,
Antitrust, Fall 2005, at 12. As one conmentator has renarked,
this neans that, "as a practical matter, state courts will rarely
get to interpret their own state antitrust laws, particularly in
i ndi rect purchaser suits, because they are so often brought as
class actions." |d.




concurred, to file a second, supplenented one. ®

In their Decenber 1, 2005 Menorandum defendants,

inter alia, asserted that: (1) plaintiffs' clains on behalf of

purchasers in M nnesota and New York could not survive a Fed. R
Cv. P. 12(b)(6) notion to dismss, and (2) "Plaintiffs fail to
al | ege whether they actually purchased Hydrogen Peroxi de as
manuf act ured and sol d by Defendants, or whether they purchased a
different, diluted formof H,Q or HQ (diluted or not) that had
been repackaged or bundl ed with other non-H,0 products for sale
as a single product unit.” Mem, at 9.

On January 9, 2006, plaintiffs filed a second
consol i dated anended cl ass action conplaint. This second
conpl ai nt dropped cl ains on behalf of M nnesota and New York
purchasers. Plaintiffs also clarified that they were suing only
on behal f of those who "indirectly purchased hydrogen peroxide

and its downstream products, sodium perborate or sodi um

per carbonate, as nmanufactured and sold by the Defendants.
Second Consol i dated Anrended O ass Action Conpl. ("Conpl."),
Preanbl e (enphasi s added).

In their second anended conpl ai nt, nine named

plaintiffs® sued fifteen defendants® on behal f of thenselves and

8 Under our Order, defendants' failure to identify a
deficiency in the first conplaint would have waived their right
to attack that deficiency in a subsequent notion to dism ss.

* The named plaintiffs are: (1) Joelle Prochera (Arizona);
(2) Colorfast Dye and Printhouse, Inc. (California); (3) Frank
Gerenscer (California); (4) Bernard Lawence Wnery (California);
(5) Terry Muzzey (Nebraska); (6) Melinda Oanens (Tennessee); (7)
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others simlarly situated in Arizona, Nebraska, Tennessee,
Vernont, and California.® Plaintiffs claimthat from January 1,
1994 to the present, these defendants and others conspired to fix
the price and restrict the output of hydrogen peroxide sold in
the United States. Conpl. 91 37-58. Plaintiffs claimthat they
indirectly purchased hydrogen peroxide during this period and,
because of defendants' conspiracy, paid too nuch for it. Conpl.

19 49-51.

1. The California Litigation

I n February of 2005, about three nonths before Hux was

El i zabeth Arnstrong (Vernont); (8) the City of Stockton
(California); and (9) Orange County Sanitation District
(California). See Conpl. 1Y 3-11

®> Defendants fall into six groups:

(1) Atofina Chemcals, Inc., Arkema, Inc.
Total FinaElf S. A, and Total S. A (the "Atofina Defendants");

(2) Solvay Interox, Inc., Solvay Anerica, Inc., Solvay
Chem cals, Inc., and Solvay S. A (the "Solvay Defendants");

(3) Degussa Corporation and Degussa A .G (the "Degussa
Def endant s") ;

(4) EKA Chemcals, Inc., Akzo Nobel, Inc., and Akzo
Nobel Chem cal International B.V. (the "Akzo Defendants");

(5 Kemra Chemcals, Inc. and Kemra Oyj (the "Kemra
Def endants"); and

(6) FMC Corporation.
See Conmpl. 91 12-33; see also February 2, 2006 Order | 2.

6 Unli ke the Arizona, Nebraska, Tennessee, and Vernont
sub-cl asses, the California sub-class nmay be nore further divided
into private and public indirect purchasers. Conpare Conpl. 11
108-117 with Conpl. 9 77-86.



filed, certain plaintiffs filed four putative indirect purchaser
class actions in California Superior Court. Those plaintiffs
have al so sued here. At plaintiffs' request, the California
Judi cial Council consolidated these actions before Superior Court
Judge Richard A Kraner in San Francisco. ’

The legal clains in Judge Kramer's proceedi ng duplicate
the California clains asserted before us. In a February 1, 2006
case managenent conference, Judge Kraner had the parties address
this overlap. WIIliam Parish, Esq. responded for plaintiffs.
After conceding that "[t]he federal indirect action includes
identical clainms to the California indirect action," Def.s' Mem,
Ex. A at 5, Parish advised Judge Kraner that plaintiffs w shed
tolitigate all California clainms here: "[We would ask the Court
in this proceeding sinply stay this proceeding and allow the

matters to proceed in conjunction with the direct actions now

pending in Pennsylvania." |d.; see also Pl.s" Mem, at 11 ("[I]f

the Court declines to abstain, plaintiffs will pursue their
clainms in the MDL proceeding and request that the state case,
which remains in a prelimnary posture, be stayed."). At the end
of that conference, Judge Kraner decided to "allow [the parties]
to get to the federal court, allow you to talk sone nore, decide
what we're going to do." Def.s' Mem, Ex. A at 8 No nmateria

| ater events have occurred before Judge Kraner.

! As defendants note, Judge Kraner has extensive

experi ence adjudicating conplex cases. See Def.s' Mem, at 20
n. 20.



2. The | nstant Mbotions

On February 9, 2006, ten of this action's defendants
filed a notion for a nore definite statenent and a partial notion
to dismss. These defendants ask us to: (1) conpel plaintiffs to
file a third conplaint that woul d specify what products they
bought and the seller of them (2) dismss, or, in the

alternative, stay the California clains;?®

and (3) dismss
plaintiffs' clains under Nebraska and Tennessee |law for treble
damages. Aside fromthe third request, which is unopposed, see

Pl.s'" Resp., at 17, we shall deny the notions.

B. Legal Anal ysis

These notions require us to resolve two issues. First,

we nmust deci de under Col orado R ver Water Conservation Dist. V.

United States, 424 U S. 800 (1979), whether to dism ss or stay

our California clainms out of deference to Judge Kramer's
proceedi ng. Second, under Fed. R Cv. P. 12(e), we nust decide
whether to require plaintiffs to file a third anended conpl ai nt
that could provide information that m ght allow defendants to

file a notion to dismss for |ack of standing.

1. Col orado Ri ver Abstention

It is well-settled that federal courts have a

"virtually unflagging obligation . . . to exercise the

8 VWhile the California public indirect purchasers ask us

to abstain, the private ones take no position on this issue.
See Pl.s' Resp., at 9, 17.



jurisdiction given them" Colorado River, 424 U S. at 817.

Despite the inefficiencies that may result, this principle is no
|l ess true in cases where there is parallel litigation in state
court: "[T]he pendency of an action in the state court is no bar
to proceedi ngs concerning the sane matter in the Federal court

having jurisdiction. . . ." 1d. (quoting McCellan v. Carland,

217 U. S. 268, 282 (1910)). Wiile the Suprenme Court in Col orado
Ri ver nonetheless held that a district court may in certain

ci rcunstances defer to parallel state proceedings, it held that

t hose circunstances nust be "exceptional,” and "[o]nly the
cl earest of justifications will warrant dismssal." 1d. at 813,
819.

Col orado River requires us to take two steps. W nust

first determ ne whether the federal and state actions are indeed

parallel. |IFC Interconsult, AGv. Safequard Int'l Partners, LLC,

438 F. 3d 298, 306 (3d Cr. 2006). |If they are, in the second

step we nust bal ance six factors set forth in Colorado River and

Mbses Cone Meni| Hosp. v. Mercury Constr. Corp., 460 U S 1

(1983). |FC, 438 F.3d at 307 n. 4.

a. Parall elism
For matters to be parallel, "there nmust be identities
of parties, clains, and tine." 1d. at 306; see also Yang v.

Tsui, 416 F.3d 199, 205 n.5 (3d G r. 2005) ("[P]arallel cases

i nvol ve the same parties and 'substantially identical' clains,

raising 'nearly identical allegations and issues. (quoti ng



Ti noney v. Upper Merion Twp., App. Nos. 02-2096, 02-2228, 66 Fed.

Appx. 403, 405 (3d Cr. My 27, 2003)).

Here, both proceedings are parallel. The legal clains
are, by plaintiffs' adm ssion, "identical." Def.s' Mem, Ex. A
at 5. Because both proceedi ngs are pendi ng si nmul taneously, they
share the identity of tinme. Last, the proceedi ngs share many of
the sanme parties, which is all the jurisprudence requires. See
IFC, 438 F.3d at 306 ("W have never required conplete identity

of parties for abstention.").

b. Bal anci ng

Once a court finds that the state and federal
proceedi ngs are parallel, it nust consider:

[1] which court first assunmed jurisdiction
over a relevant res, if any; [2] whether the
federal court is inconvenient; [3] whether
abstention would aid in avoi di ng pi eceneal
litigation; [4] which court first obtained
jurisdiction; [5] whether federal or state
| aw applies; and [6] whether the state action
is sufficient to protect the federal
plaintiff's rights.
| FC, 438 F.3d at 307 n.4 (citing Rycoline Prods., Inc. v. C& W

Unlimted, 109 F.3d 883, 890 (3d Cir. 1997)). The balance is

"heavily weighted in favor of the exercise of jurisdiction.”

Mboses Cone, 460 U. S. at 16.

Because none of these factors conpels abstention, |et
al one favors it, dismssing or staying this case would anount to

an abuse of discretion. See Ryan v. Johnson, 115 F.3d 193, 200

(3d Gir. 1997) (citing "the heavy presunption the Suprene Court



has enunciated in favor of exercising federal jurisdiction" and

reversing district court's Colorado R ver abstention); Spring

Gty Corp. v. Am Bldgs. Conp., 193 F.3d 165, 173 (3d Gr. 1999)

(seeing no "exceptional circunstances" and reversing district

court's Colorado River abstention); see also IFC, 438 F.3d at 307

(describing "the disfavor in which we hold [ Col orado River]

abstention” and affirmng district court's refusal to stay case).

Three factors are neutral. Because neither court has
asserted jurisdiction over any property, the first factor is
neutral, as is the second, inconvenience. Regardless of where
the California action proceeds, the defense would still have to
litigate the Vernont, Tennessee, Nebraska, and Arizona cl ai ns
here. The adequacy of the state action -- the sixth factor -- is
al so neutral. Only when the state forum woul d be i nadequate does
this factor cone to play. See Ryan, 115 F.3d at 200.

Def endants claimthat the third factor, avoiding
pi eceneal litigation, strongly supports abstention. They
predicate this argunent on a faulty assunption. Defendants
assune that, if we exercise jurisdiction, plaintiffs will ask
Judge Kraner to exercise it concurrently. But on page el even of
their Menorandum plaintiffs advise, "[I1]f the Court declines to
abstain, plaintiffs will pursue their clains in the NMDL
proceedi ng and request that the state case, which remains in a
prelimnary posture, be stayed." Mreover, plaintiffs advised
Judge Kraner that, if we retain jurisdiction, they would ask him

to suspend it: "So we would ask the Court in this proceedi ng
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sinply stay this proceeding and allow the matters to proceed in
conjunction with the direct actions now pending in Pennsylvania."
Def.s' Mem, Ex. A at 5.

Turning to the fourth factor -- which court first
obtained jurisdiction -- it would appear, at first glance, that
def endants have a stronger argunent. Plaintiffs filed their
action in California Superior Court, only later filing here. The
Suprenme Court, however, has cautioned not to apply this factor
too nechanistically: "[P]riority should not be neasured
exclusively by which conplaint was filed first, but rather in
terns of how nmuch progress has been made in the two actions.”

Moses Cone, 460 U.S. at 22. Under this |lens, our NMDL proceeding

is nore advanced. In Judge Kraner's proceedi ng, unlike here,
plaintiffs have not yet filed a consolidated anmended class action
conplaint. Nor have plaintiffs there, unlike here, appointed
interi mcounsel or begun discovery.

The remaining factor is whether state or federal |aw
applies. This is nuanced, at |east before CAFA. "As (Cone nade
clear, while the presence of federal issues mlitates against
abstention, the converse cannot be said; abstention cannot be
justified nmerely because a case arises entirely under state | aw. "

Ryan, 115 F.3d at 199 (interpreting Mses Cone, 460 U S. at 26).

The indirect purchaser action involves no federal issues.
Further, as Ryan enphasizes, that California laww |l ultimately
govern our substantive inquiry has little, if any, bearing. This

is particularly so now that Congress has put its thunb heavily on
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the federal side of the scales in class actions |like these. ®

Hence, this last factor, like all of the others, does not weigh

in favor of abstention. CAFA itself weighs against it.

2. More Definite Statenent

Def endants next argue that, under Fed. R Cv. P.
12(e), we should require plaintiffs to file yet a third anended
conplaint that would identify the specific products plaintiffs

bought and the seller of them Defendants seek this information

o The Senate Judiciary Conmmttee Report on CAFA begins
with its authors' conclusions about the shortcom ngs of state
court class action litigation:

By now, there should be little debate about the
numerous problenms with our current class action system
A nmounting stack of evidence reviewed by the Comm ttee
denonstrates that abuses are underm ning the rights of
both plaintiffs and defendants. One key reason for
these problens is that nost class actions are currently
adjudicated in state courts, where the governing rules
are applied inconsistently (frequently in a manner that
contravenes basic fairness and due process

consi derations) and where there is often inadequate
supervi sion over litigation procedures and proposed
settl ements.

* * *

To nmake matters worse, current |aw enables | awers to
"gane" the procedural rules and keep nationw de or
multi-state class actions in state courts whose judges
have reputations for readily certifying classes and
approving settlenments without regard to class nmenber
interests. In this environnent, consuners are the big
| osers: In too many cases, state court judges are
readi |y approving class action settlenments that offer
little -- if any -- meaningful recovery to the class
menbers and sinply transfer noney from corporations to
cl ass counsel

S. Rep. 109-14, at 4 (2005), as reprinted in 2005 U S.C.C A N 3
5- 6.
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for two reasons. First, under Nebraska, Vernont, Tennessee,
Arizona, and California |law, one may not sue for an antitrust
violation if the buyer "did not purchase the product actually
sold by defendants, or where plaintiffs were too renote in the
chain of distribution." Def.s' Mem, at 9. Defendants surm se
that this purchasing information may allow themto file a notion
to dismss for |lack of standing. The second reason defendants
seek this purchasing information is that they are allegedly
unable to admt or deny that plaintiffs bought hydrogen peroxide
"as manufactured and sold by the Defendants . . . ." See Conpl.
Preanble & 1 3-11

Fed. R Cv. P. 12(e) allows one to nove for a nore
definite statenent "[i]f a pleading to which a responsive
pleading is permtted is so vague or anbiguous that a party
cannot reasonably be required to frame a responsive pl eading,
." Mdtions for nore definite statenents arise in "the rare case
wher e because of the vagueness or anbiguity of the pleading the
answering party will not be able to frame a responsive pleading."

Schaedler v. Reading Eagle Publ'ns Inc., 370 F.2d 795, 798 (3d

Cr. 1967). "Mtions for a nore definite statenent are generally
di sfavored, and should [be granted only] if a pleading is
unintelligible, making it virtually inpossible for the opposing

party to craft a responsive pleading.” Synagro-WM v. Rush Twp.,

204 F. Supp. 2d 827, 849-50 (M D. Pa. 2002) (quoting Sabugo-Reyes

v. Travelers Indem Co. of Illlinois, C A No. 99-5755, 2000 W

62627, at *3 (E.D. Pa. January 14, 2000)). This is because
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the theoretical overall schenme of the federa
rules calls for relatively skel etal pleadings
and pl aces the burden of unearthing the
underlying factual details on the discovery
process, . . . [and] the perm ssive all owance
of Rule 12(e) notions seeking detail ed
factual avernments wll shift the burden of
fact elicitation fromthe di scovery phase
back to the pleadings, with a resulting del ay
in joinder of issue and resolution of the
nmerits.

Charles Alan Wight & Arthur R MIller, 5C Federal Practice and
Procedure § 1376, at 322 (3d ed. 2004).

In the second anended conplaint, plaintiffs allege that
they "indirectly purchased hydrogen peroxide and its downstream
products, sodium perborate or sodi um percarbonate, as
manuf actured and sold by the Defendants . . . ." Conpl.,
Preanble. Each plaintiff also alleges that it "indirectly
purchased Hydrogen Peroxide . . . ." Conpl. 7 3-11

Def endants contend that these allegations are so
anbi guous that it is inpossible for themto "admt or deny that
each Plaintiff indirectly purchased from Def endants a hydrogen
per oxi de product, |et al one hydrogen peroxi de 'as manufactured
and sold by the Defendants.'" Def.s' Mem, at 11. Yet
def endants overl ook a third possibility. Under Rule 8(b), if a
party "is w thout know edge or information sufficient to forma
belief as to the truth of an avernent, the party shall so state
and this has the effect of a denial." Defendants point to no
reason why they cannot sinply do that.

Def endants also claimthat the information they seek

may enable themto file a notion to dismss for |ack of standing.
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It would be inappropriate nowto require plaintiffs to file yet a
third anended conplaint with great particularity sinply on the
of f chance that defendants m ght be able to unearth a dispositive
threshol d defense. This action already trails the direct
purchaser action by nonths. It would be inprudent to delay it

even |l onger just so defendants can sniff for Rule 12(b)(1)

fodder. |If there is a standing issue, defendants nust find it in
di scovery. |If they do, Rule 56 is at their service.
C. Concl usi on

For these reasons, we shall deny defendants' notions as

they pertain to Colorado River abstention and Rule 12(e). W
shall grant the unopposed part of their partial notion to
di sm ss, however, and dismiss plaintiffs' trebl e-damage cl ai ns

under Nebraska and Tennessee | aw.

BY THE COURT:

/sl Stewart Dal zell, J.
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