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Presently pending before this Court is the Mtion of the
United States and the States of California, Delaware, Florida,
II'linois, Tennessee and Nevada for Approval of the Settlenent
whi ch they negotiated with Defendant Intracorp as Fair, Adequate
and Reasonable. Follow ng the Fairness Hearing before the
under si gned on June 13, 2005 and conprehensive revi ew of the
vol um nous subm ssions of the parties, we now nake the follow ng:

Fi ndi ngs of Fact

1. Defendant International Rehabilitation Associates, Inc.
(Intracorp) is a Delaware corporation and wholly owned subsidiary
of CIGNA Corp. with headquarters in Philadel phia, Pennsylvania
and offices throughout the United States, including “hub” service
centers in Philadel phia and Pittsburgh, Pennsylvania, Atlanta,

Ceorgia, Chicago, Illinois, Dallas, Texas and Chattanooga,



Tennessee. Intracorp is primarily in the business of providing
utilization review and health care managenent services to its
base of sonme 20,000 client-custonmers which chiefly consists of
public and private enployers and private group health and

wor ker’ s conpensation insurers. Intracorp’s contracts cover
approximately 32 mllion lives. (Appendix 4-9; ww.intracorp.com
Rel ator’s Hearing Exhibit 1).

2. The Relator in this case is Mtchell S. Nudel man, MD.,
J.D., a Board-certified famly practitioner and nenber of the
Ceorgia Bar who worked as a Physician Advi sor at Defendant
I ntracorp’ s Sout heast Service Center in Norcross (Atlanta),
Ceorgia from 1992 to 2000. (Appendix 874-878; Relator’s Hearing
Exhibit 1).

3. UWilization nmanagenent is a set of techni ques desi gned
to manage health care costs by influencing clinical decision-
maki ng toward the selection of nore efficient and efficacious
interventions; it is usually applied for or on behalf of the
purchasers of health care by utilization managenent organi zations
or managed care organi zations. (Expert Report of Gary J.
Mhalik, MD., p. 7).

4. Utilization managenent began in the 1980's and at that
time consisted al nost exclusively of the retrospective analysis
of cases, nostly of hospitalized patients. This retrospective

nature gave rise to the term*“utilization review.” Due to the



grow ng enphasi s on reduci ng unnecessary health care costs,
utilization review has since shifted fromretrospective to
prospective review of proposed in-patient and out patient
treatnments and tests, and has thus evolved froma system of
reviewinto a systemof managenent. (M halik Report, p. 7;
Rel ator’ s Hearing Exhibit 19).

5. Gven the newness of the industry, there was no
accreditation® of utilization managenent progranms until 1991 when
the Uilization Review Accreditation Comm ssion’s (URAC) Nati onal
Utilization Review Standards were approved in June of that year
URAC s accreditation requirements changed significantly over the
course of the 1990's as utilization nmanagenent continued to
evolve. (Mhbhalik Report, p. 8).

6. Intracorp was first accredited by URAC in 1991 and re-
accredited in 1994, 1997, 1999, 2001 and 2003. (App. 2137, 2188-
2261; Decl aration of Susan Goodchild, at 118).

7. URAC is an independent, non-profit organization based in
Washi ngton, D.C. which has as its stated goal the pronotion of
health care quality through its accreditation and certification
prograns. (Declaration of Garry Corneal; www. urac.org).

8. Intracorp policy provides for three |evels of review

Nurse reviewers conduct the first |level of review by assessing

! Dr. Mhalik defines “accreditation” as “the eval uation of an
organi zation’s systens, processes and practices agai nst external standards,
and assignnment of a designation based on the degree of conpliance with the
standards.” (M halik Report, p. 8).



whet her a proposed surgery, nedical procedure, treatnment or
therapy falls within the witten criteria as “nedically
necessary” for a particular illness or condition and, if they
find the criteria to have been satisfied, will certify the case
and the UM process is concluded. |[If the nurse reviewer does not
find that the requested service falls within the criteria for
medi cal necessity, the case is then electronically referred to a
“call queue” or central area for review by a Physician or
“Physician Advisor.” ldeally, the cases are routed to an
appropri ate Physician Advisor (“PA’) based upon the reason for
the referral, specialty or expertise required and/or
jurisdictional mandate (/.e. sone states require that their
residents’ cases be reviewed by a physician |licensed by that
state). A PA then reviews the case and may: contact the
referring utilization review specialist or case nmanager to

di scuss the case, contact the attending physician or care
provider to conduct a peer to peer discussion on the case,
negotiate an alternative to the proposed treatnent and/ or approve
or deny the request for certification. |If the PAis unable to
certify the requested service, the attending physician or care
provi der may request reconsideration and a peer to peer

di scussion on the decision. Finally, the non-certification

deci sion may be appeal ed and the case is then exam ned by a

physi cian of the same or simlar specialty who was not involved



inthe initial review and determ nation. (App. 1580-1585;
Rel ator’ s Hearing Exhibit 38).

9. Between 1991 and 2000, approxinmately 90-95% of the cases
reviewed were certified by the nurse reviewers. In that tinme
frame, only between 5% and 10% of Intracorp’s cases were referred
for review by a physician advisor. (App. 1213, 1231-1233, 1248,
1304) .

10. There were four different versions of URAC s Health
Utilization Managenent Standards between 1991 and 2001. These
were published in 1991, 1994, 1997 and 2001 and were nodel ed
after a pass/fail system (Carneal Declaration; App. 101-321).
These standards are divided into two categories—“shall” standards
and “shoul d” standards. To be accredited, 100% of the “shall”
st andards were expected to be satisfied and at |east 60% of the
“shoul d” standards were |ikew se expected to be net. However,
URAC did not provide any gui dance on how the individual standards
and sub-standards were to be scored and aggregated until it
published its 2001 standards. Thus, contrary to the common-sense
i npression that the standards were either satisfied or not and
that if only one of the “shall” standards was not net an
organi zati on was deni ed accreditation, surveyors were instructed
to score a standard (including “shall” standards) as being in
conpliance even in the face of some non-conpliance so |long as the

surveyor determ ned that the non-conpliance was not indicative of



a trend. Recently, URAC has been inplenenting a new, nore
dynam c scoring systemthat yields a total nuneric score for each
applicant (i.e., on a scale of 1 to 100). (M halik Report, p.
10; Carneal Decl aration; App. 248).

11. Under the URAC standards and at |east since 1994, each
utilization review organization (“URC’) was required to, inter
al i a:

. have revi ew staff who were properly qualified, trained,
supervi sed and supported by explicit witten clinical
review criteria and revi ew procedures;

. [imt health professionals who are not clinical peers
to first level clinical review,

. have second | evel clinical review conducted by clinical
peers who currently hold an unrestricted license to
practice nedicine or a health profession in the U S.
and who are oriented to the principles and procedures
of utilization review and URAC

. have third | evel review (appeals) conducted by clinical
peers who are board certified and in the sane or
simlar specialty as typically manages the nedica
condition, procedure or treatnent for which reviewis
bei ng sought;

. mai ntain witten policies and procedures that govern
all aspects of the utilization review process;

. utilize explicit clinical reviewcriteria, either
commercial or proprietary that are eval uated and
updat ed at | east annually;

. i npl ement and docunent a structured professional staff
managenent programthat denonstrates a formal program
of orientation and training for clinical and peer
reviewers, establishes witten qualifications and an
eval uation/verification process for all clinical and
peer reviewers, and includes a periodic formal program
for training, ongoing nonitoring and eval uation of the
performance of all staff involved in all levels of the
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revi ew process;

. mai nt ai n and docunment an ongoing Quality Managenent
program whi ch pronotes the objective and systematic
monitoring and evaluation of all utilization review
processes and services. (App. 120-127, 151-154, 156-
158, 173-188; Garner Affidavit, {6).

12. In addition, the URAC standards required that
certification determnations were to be made within two busi ness
days of receipt of the necessary information on a proposed
adm ssi on, procedure or service requiring a review determ nation
and that notification of the certification decision was to be
pronptly made either by tel ephone, facsimle transm ssion or in
witing to both the attendi ng physician or other nedical provider
or facility and patient or enrollee. If the decision was
transmtted in witing, it was required to be sent wwthin two
busi ness days (App. 131, 162; Garner Affidavit, 6). If the
decision was to non-certify the procedure or adm ssion, witten
notification was required to be sent to the patient or enrollee
wi thin one business day and tel ephone notification was to be nade
to the provider within one business day and was required to
i nclude the principal reasons for the determ nation not to
certify and instructions for initiating an appeal. (App. 132,
163; Garner Affidavit, 96).

13. I ntracorp was reviewed/ audited by URAC fromtine to

time in connection with its applications for initial and re-

accreditation. Such reviews proceeded in three steps: (1)



desktop review (consisting of a detailed review primarily of
policies and procedures related to the applicant’s utilization
review process to ascertain whether the applicant’s services
conply with URAC s accreditation standards); (2) on-site review
at 50% of the applicant’s offices of the policies and procedures
for utilization review managenent process, orientation and
training materials as well as the docunentation of staff
orientation and ongoing training, regulatory program
docunentation, clinical reviewcriteria, peer clinical and peer-
t o-peer records, notification and denial |letters and appeal
cases; and (3) Accreditation/Executive comnittee reviewto

det erm ne whet her accreditation should be issued/re-issued.
Fol | ow ng each such review, Intracorp was found to be conpliant.
(Carneal Declaration; Goodchild Declaration; App. 2189-2261).

14. Intracorp represented to its existing and potenti al
custoners, including the governnent entities in this case, that
it was URAC certified and that it perforned utilization reviewin
accordance with URAC standards. (App. 77-88; Defendant’s
Suppl emental Exhibit 1, at p. 3632).

15. URAC accreditation was not a specific requirenment or
pre-condition to paynment of any of the contracts which Intracorp
had with any of the States in this case, wth the exception of
the contract entered into in June, 1997 between Intracorp and the

I1'linois Departnent of Central Managenent services for the State



of Illinois Goup Health Program? (Relator’s Hearing Exhibit 3,
at p. 11; App. 4-89).

16. By statute, Illinois requires every person or
organi zati on conducting a utilization review programin the State
to meet URAC s accreditation standards, although such person or
program need not be formally accredited by URAC. See, 215 ILCS
8134/ 85.3

17. California, Delaware, Florida, Nevada and Tennessee al
statutorily require that utilization review organizations in
their states satisfy many of the sane requirenments as are inposed
by URAC to obtain accreditation. See, Nev. Rev. Stat. Ann.
§8695G 120, 695G 180, 695G 190; Fla. Stat. 8641.512; 16 Del. Code
§9120; Cal. H&S Code 81363.5; Tenn. Stat. 56-6-704;, Relator’s
Hearing Exhibit 14). Tennessee expressly exenpts a URAC

accredited organi zation fromthe requirement that it satisfy the

2 At paragraph 2.3 of that contract, the parties agreed that Intracorp

woul d “provide dedicated staffing for the State of Illinois account at the
level and with the qualifications as indicated in Appendix B.” Appendix Bto
that contract was an incorporation of Intracorp’s Response to Illinois

Request for Proposal, wherein Intracorp represented that it was URAC
accredited. See, App. 59-88).

3 Specifically, 215 ILCS §134/85(a) provides,

(a) No person may conduct a utilization review programin this
State unl ess once every 2 years the person registers the
utilization review programw th the Departnent and certifies
conpliance with the Health Utilization Managenent Standards of the
Ameri can Accreditation Healthcare Comm ssion (URAC) sufficient to
achi eve Anerican Accreditation Heal thcare Conmi ssion (URAC)
accreditation or subnmts evidence of accreditation by the Anerican
Accreditation Healthcare Conmission for its Health Uilization
Management Standards. Nothing in this Act shall be construed to
require a health care plan or its subcontractors to becone

Ameri can Accreditation Healthcare Comm ssion (URAC) accredited.
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state’s statutory standards. Tenn. Stat. 56-6-705(b).

18. Intracorp’ s nurse and physician reviewers are properly
qualified for the positions which they hold* and they receive
training in Intracorp’s and URAC s policies and procedures
regarding the utilization review process at the tinme of their
initial hire. 1In the case of the physician reviewers, this
training consists in |arge part of one-on-one nentoring from
anot her physician advisor (“PA’) whereby the PA trainee sits with
an experienced reviewer while they conduct reviews and, using
dual headsets, listen in on their conversations with the treating
physi cians until such tinme as they are gradually transitioned to
i ndependence by first conducting their own reviews with oversight
fromthe training PA and then working conpletely on their own.
Dependi ng upon the work schedul e and status (/.e., full time vs.
part tine) of the trainee, training can take several weeks to
conpl et e. (Gross Declaration, 17; Loudis Declaration, Ys6-7;
Manfredi Declaration, s7-12; Moore Declaration, 7; Silberstein
Decl aration, 1s6-8; Stasiuk Declaration, Ys4-7, Wdzer
Decl aration, |s6-10; Feagin Letter, 98; App. 879-1164). PA's
al so received periodic updated training in the formof staff
nmeeti ngs and conferences, in-service education on recent

devel opnments in utilization review and nedi cal and/or surgical

4 Athough npst Intracorp in-house PAs are not in active practice, its

specialty reviewers or disability contractors are. (Exhibit JJ to Relator’s
Suppl emrental Brief in Support of Relator’s Cbjections to Settlenment, at BD US
14505.
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procedures which result in a high frequency of utilization
reviews. (More Declaration, 10; App. 1056, 1059-1181, 1188-
1192, 1201-1207).

19. Criteria can be inplicit or explicit (witten).
Inplicit criteria are decision-making principles based on a
physician or other clinician’s clinical judgnent and is the
result of a practitioner’s education, training and experience;
these principles are deened inplicit because they are not
articulated in advance. At no tinme has explicit or witten
criteria existed for all diagnoses, nedical treatnents and/or
physi cal or nental conditions. (M halik Report, p. 13).

20. Since at |east 1991, Intracorp provided a conbination of
externally devel oped criteria (/i.e., comrercial criteria such as
MIliman & Robertson and/or InterQual) and sone internally
devel oped clinical reviewcriteria to assist its nurse and nost
physician reviewers in making UM determ nations. Over tinme, the
conpr ehensi veness of these criteria increased, both because
i ndi vidual internal and external criteria sets evolved and
expanded to cover nore di agnoses and conditions and because
Intracorp added new criteria sets to augnent existing criteria,
al t hough the frequency with which it updated this criteria is
unclear. As a result, the criteria was out-dated fromtine to
tinme. Additionally there were occasions, particularly in the

early to md-1990's and despite the creation by Intracorp of its

11



Center for dinical Qutcones and Guidelines (“CCOG)°® when the
criteria was issued before sufficient training was provided to
the reviewers regarding the proper use of this criteria.

(Rel ator’s Hearing Exhibit 28, pp.7-8, 15, 22-24, 28-33, 39-40;
Rel ator’s Hearing Exhibit 32, pp. 44-55; App. 345-364, 385-420,
426- 645, 693-717, 872-873; Brenner Declaration, Ysl13-18; G oss
Decl aration, Ys13-22; Loudis Declaration, s12-16; Manfredi
Decl aration, Ys15-18; Moore Declaration, {sl12-15; Silberstein
Decl aration, Ys18, 21-25; Stasiuk Declaration, Ys15-18; Wolf
Decl aration, {s5-22; Relator’s Hearing Exhibit Nos. 26, 28;

M hal i k Expert Report, at p. 17; Exhibits W CC, DD, EEl, EE2,
and FF to Relator’s Supplenental Brief in Support of Relator’s
bj ections to the Settlenent).

21. In addition to being available in hard copy fornmat, at
sone point in the early to md-1990's, many of these various
criteria sets (including the Optimal Recovery Cuidelines and
Procedure Necessity Criteria) becanme accessible to the nurse and
physi ci an reviewers through a conputer software programentitled
“Tool box. ” (App. 652).

22. Despite the existence of clinical criteria for nost

conditions, there are and al ways have been occasi ons when a nurse

5> (COOG was created by Intracorp in 1995 to internally devel op clinica

criteria where comrercial criteria were not available, to review Intracorp’s
existing clinical criteria and to update existing criteria when it was deened
necessary. (App. 713-721). CCOG involved actively practicing physicians in
t he devel opnent of criteria. (App. 806-821; Defendant’s Suppl emental Exhibit
No. 2).
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and/ or physician reviewer is presented wwth a case which is not
covered by existing criteria or the individual patient’s

ci rcunstances are so unique that they do not fall wthin the
guidelines. This is due to the fact that nmedicine is an inexact
science and no two patients are precisely the sane. In such
situations, it is appropriate for the physician reviewer to use
his or her own independent nedical judgnment in deciding whether
or not to certify the proposed service. (Wolf Declaration,
s24-26; Feagin Letter, 19; Relator’s Hearing Exhibit 28, pp. 16-
18; Relator’s Hearing Exhibit 29; Exhibit Wto Relator’s

Suppl enental Brief in Support of Cbjections to Settlenent).

23. For a small nunber of states, Intracorp did not have
any or adequate nunbers of PA's either on staff or inits
approxi mately 500 physician-contracted revi ewer network to neet
regul atory requirenents. This was particularly problemtic and
ti me-consum ng when Intracorp was required to have a review
conducted by a state-licensed physician of the sane specialty as
t he physician requesting authorization of a service. |In order to
not have a deci sion made by a physician who did not neet
requi renents, to not delay authorization of care and to not fai
to neet regulatory requirenents for turn-around tine on
decisions, Intracorp would “adm nistratively certify” those
cases. In other words, Intracorp nade a business decision to

approve cases that did not appear to neet its criteria because it

13



was not able to satisfy state regulatory requirenents. This
procedure was al so often foll owed when the backl og of cases was
high. It is unclear exactly how many such cases were
admnistratively certified but this procedure was adhered to at
| east from 1992 until 2000, when Relator’s enploynent was
termnated. (Wolf Declaration, {s43, 46; Nudel man Affi davit,
12; Relator’s Hearing Exhibits 17 and 18; Feagin Letter and
Proffer, 916; Relator’s Supplenental Hearing Exhibit A at BD
2662, 2666) .

24. In or about 1999, Intracorp adopted the “one cal
policy,” governing the manner in which physician advisors
gathered the clinical information necessary to nake review
determ nations. Under this policy, PAs were directed to pl ace
only one phone call seeking clinical information to a provider
who desired to render care under review. |f the PA was unable to
speak with the provider in that one phone call, he or she was to
| eave a nessage advising that if the provider did not return the
call and provide all necessary clinical information within 24
hours of the nessage, the PA would make a deci sion based upon the
informati on avail able. Because PAs would only call providers for
clinical information when there was insufficient information
available to certify the proposed care, the practical effect of
this policy was to non-certify all care in cases where the

provider did not respond with all necessary information within 24
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hours. Thus, when a provider responded to a nessage within 24
hours, but was unable to reach a PA and instead | eft a nessage
indicating that the provider would Iike to discuss the matter
with the PA the case was non-certified even though the provider
was attenpting to reach the PA to provide additional clinica
information. Simlarly, when a provider responded to a nessage
within 24 hours, but was unable to reach a PA and instead left a
message containing additional clinical information, the case was
non-certified if the provider did not |eave in the reviewer’s
opinion the correct or sufficient information. (Wolf
Decl aration, 1s40-42; Silberstein Declaration, Ys38-43; Nudel man
Affidavit, Y11; Relator’s Exhibits 18 and 31; App. 1731-1737).
25. Shortly after its inplenentation, the “one-call” policy
was nodified to allow for a second call to a provider when a
provi der returned a nessage froma PA within 24 hours, but did
not | eave sufficient additional clinical information. Pursuant
to this nodification, the PA wuld now attenpt to reach the
attendi ng physician a second time, but if the PA did not reach
t he attendi ng physician on that second try, the attending
physi ci an was given only an additional 12 hours to call back,
starting over the cycle resulting in an automatic non-
certification decision. Such non-certification decisions
increased the “inpact” of Intracorp on its custoners’ nedi cal

costs, which was one of Intracorp’s selling points. (Nudel man

15



Affidavit, Y11; Silberstein Declaration, Y44; Relator’s Exhibit
31; App. 1736-1737).

26. It is not at all uncommon for Intracorp PAs to review
cases which fall outside their area of specialization. In such
i nstances, PAs typically consult the criteria and other reference
sources avail able to them or another PA who does specialize in
the area in question (“curbside consultation”) for guidance in
meki ng their certification decisions. In the event that the PA
is not confortable in rendering a decision, they may return the
case to the call queue for handling by another physician
reviewer, who may or may not be a specialist in the given area.
Thus at Intracorp, highly specialized or unusual nedical
treatnents or procedures may be certified by a PA who is not a
specialist and who has little know edge about a particul ar
medi cal condition and the appropriate neans of treating it.
(Stasiuk Declaration, 123, Wdzer Declaration, 9s28-29;

Si |l berstein Declaration, s 47-48; Moore Declaration, sl19-22;
Manfredi Declaration, 21-23; Brenner Declaration, 19, 26;

Rel ator’s Hearing Exhibits 25, 29; Relator’s Suppl enental Hearing
Exhibit A BD. 2905, 2910; Exhibit OO to Relator’s Suppl enent al
Brief in Support of CObjections to Proposed Settlenent).

27. The result of the repeated return of certain, usually
conpl ex, cases to the call queue for review by a PA of the sane

specialty was a delay in the decision to certify or non-certify
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t he proposed nedical intervention. Such delays could be for as
long as a week or longer. (Relator’s Hearing Exhibits 25, 30,
32).

28. In or about 1999, Intracorp issued a directive to its
PAs to refer those cases which fell within their own specialties
and which they had already revi ewed and decided to non-certify,
to another PA for review, thereby permtting the original PA to
be used for an appeal of that same case. (Relator’s Suppl enental
Hearing Exhibit A at BD 3174.)

29. Since at least the early 1990's, Intracorp had a
qual ity managenent programin place to evaluate its utilization
review services. 1In the early to md-1990's, quality control was
focused prinmarily on the production of nmonthly netric reports
whi ch tracked outcone neasurenents such as the nunber of calls
recei ved and answered, nunber of referrals to PAs, tineliness of
reviews and the percentage of cases non-certified and/or
negoti ated by PAs and was handled primarily at the |ocal service
center level, with each service center having a different
i ndividual in charge of quality assurance. (R chnond
Decl aration, {s6-7; Feagin Letter, 95; Wolf Declaration, {34;
Silbertstein Declaration, 27; App. 1208-1264). These reports
provi ded data that allowed the establishnent of norns agai nst
whi ch indi vi dual physician advisor certification, negotiation,

and non-certification rates could be conpared and coul d be
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enpl oyed in quality inprovenent counseling. (Feagin Letter, 7).

30. Peer-to-peer case audits were also periodically
conducted during this tinme frame and continue to be done at
Intracorp. Auditors assess, anong other things, (1) whether a
case was properly docunented by the nurse reviewer and, where
necessary, the PA;, (2) whether the appropriate witten criteria
were adhered to and applied; (3) the consistency of decisions, and
(4) whether calls were made to treating providers and
notification letters were sent. (More Declaration, {s 34-35;

Ri chnmond Decl aration, 18; App. 1210-1211, 1251-1260; Feagin
Letter, 7).

31. In late 1996, Intracorp charged Dr. Feagin with
advancing the oversight of the quality of the physician advisors’
deci sions by consolidating the efforts nationally as opposed to
the local nedical director audits that had been in place in
various forns in the individual service centers. Dr. Feagin
created an appeal s database that allowed tracking of the appeals
along with characterizations of the rationale for any decisions
overturned in the appeals process, although little to no conputer
programm ng support was provided such that the programwas only
mnimally functional by the tinme he left Intracorp in My, 1999.
(Feagin Letter, s 5, 7; App. 1570).

32. Also in late 1996 and/or early 1997, Intracorp

established the Quality Managenent Oversight Commttee and the
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Medi cal Managenent Quality Teamto oversee the design and

i npl enentation of a conprehensive quality managenent program
centralized at the corporate |level to be known as the Nati onal
Qual ity Managenent Program Al so created were severa

subconm ttees, such as the Uilization Managenent Quality
Subconm ttee, the Criteria and Guideline Quality Subcommttee and
t he Conpliance and Ri sk Managenent Quality Subcommttee. (App.
1268- 1297; R chnond Decl aration, 9Y11; Silberstein Declaration,
129;) “Qual ity Managenent Councils” also were put into place in
the various service centers to further facilitate oversight of
quality control issues, anong other things. (App. 1423-1562;

Ri chnond Decl aration, Y11; Wolf Declaration, s34, 36-38;

Exhibit Ato Relator’s Brief in Support of Proposed Findings of
Fact and Concl usions of Law at BD 1866- 1869).

33. Intracorp’s quality nmanagenment program continues to
evol ve and i s now conducted on a conpany-w de basis through the
use of a conputer program and Excel spreadsheet. (Wdzer
Decl aration, {s30-32; Wolf Declaration, 138, App. 1673, 1684-
1685, 1707-1715, 1722-1724).

34. The Relator faces a substantial risk that he would be
unable to prove his allegations regarding Intracorp’s (1) |lack of
adequat e physician reviewer training, (2) lack of a quality
assurance program and (3) the harm caused by the |ack of

sufficient and currently-updated witten clinical review
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criteria. Relator would |ikely succeed in denonstrating that
Intracorp did not always (1) have PA reviewers who were in active
clinical practice or licensed in every state in which it did

busi ness, (2) render its certification decisions in the tine
frame required, (3) informtreating providers and/or patients of
their appeal rights or, (4) provide its PAs with conpl ete and/ or
current witten clinical criteria.

35. Although Intracorp had shortcomngs in the areas of
adm nistrative certifications, second and third | evel reviews,
tinmeliness of decisions, and criteria devel opnment and updati ng
such that there was and is roomfor inprovenent in these areas,

I ntracorp was substantially in conpliance with the requirenments
of URAC, the United States and the States of Nevada, Florida,
California, Delaware, Illinois and Tennessee for providing
utilization review services under the contracts which it had with
each of those governnent entities.

36. The manner in which Intracorp perfornmed utilization
review services for the governnment entities in this case did not
pose any danger or threat to the 32 mllion |lives covered under
the contracts at issue here.

37. Between 1990 and 2003, the State of Del aware, through
its Enpl oyee Benefits Ofice paid a total of $3,590,133 to
Intracorp for medical utilization review services for the State

Enpl oyee Benefits Program (Exhibit Hto Relator’s Suppl enental
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Brief in Support of CObjections to Proposed Settlenent; N T.
6/ 13/ 05, 38-41).

38. Between 1990 and 2003, the State of Florida, pursuant
to a three-year contract between its Departnent of |nsurance,

Di vi sion of Ri sk Managenent executed in Septenber, 1997, paid a
total of $699,218 to Intracorp for utilization review services.
(Relator’s Hearing Exhibit 16; N T. 6/13/05, 20-21)

39. Between 1990 and 2003, the State of Illinois, through
its Department of Central Management Services, paid nore than $20
mllion to Intracorp for utilization review services. (Exhibit J
to Relator’s Supplenental Brief in Support of Objections to
Proposed Settlenment; N T. 6/13/95, 12-13).

40. Between 1998 and 2005, the Nevada Departnment of Prisons
Medi cal Division and Nevada Public Enpl oyees’ Benefits Program
had contracts for utilization review services with Intracorp
totaling $4,258,719. (Exhibit Kto Relator’s Supplenental Brief
in Support of Cbjections to Proposed Settlenent; Relator’s
Hearing Exhibit 16).

41. Between 1990 and 2003, Tennessee, through its Access
MedPl us program paid a total of $10,450,546 to Intracorp for
utilization review services. (Exhibit L to Relator’s
Suppl enental Brief in Support of Cbjections to Proposed
Settlenment; Relator’s Hearing Exhibit 16).

42. The State of California could | ocate only one contract
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in the 1990 to 2005 tine-frane between Intracorp and Octagon Ri sk
Services, the third-party admnistrator for the University of
California covering an ei ght-year period for sone $12 nillion.
(N.T. 6/13/05, 30-33; Relator’s Hearing Exhibit 16).

43. Intracorp had contracts wth the United States through
its Governnment Enpl oyee Health Adm nistration and a portion of
the funds paid to Intracorp fromthe State of Tennessee
originated wwth Medicaid. Although the United States did not
undertake to do a calculation of the total amobunt paid by it to
Intracorp, it appears that these funds were well in excess of $4
mllion and may have been in excess of the Relator’s estimated
figure of $12 million. (Relator’s Hearing Exhibits 16, 18;
Exhibit Mto Relator’s Supplenental Brief in Support of
(bj ections to Proposed Settlenent).

44. Al t hough the investigations which each of the
government entities undertook into the Relator’s allegations
against Intracorp in this case were not extensive and could have
been nore thorough, they were sufficient to permt an objective
and accurate assessnent as to the veracity of Relator’s clains,
the likelihood of successfully proving Relator’s clains to a
jury, the risks of establishing liability and danages, the
conpl exity, expense and likely duration of the litigation, and
t he range of reasonabl eness of a settlenent fund to a possible

recovery in light of the best recovery possible. (Exhibits GQ
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of Relator’s Supplenental Brief in Support of Qbjections to
Proposed Settl enent).

45, In or about m d-2003 after nultiple nediation sessions
before United States Magistrate Judge Thomas Rueter, the
government entities entered into a settlenent agreenment with
Intracorp. Under the terns of that agreenent, Intracorp agreed
to pay the total sum of $1,650,000 to be divided anmong the states
and the United States as foll ows: $406,250 to the United States,
$100, 000 each to Del aware, California, Florida and Nevada,
$625,000 to Illinois and $218, 750 to Tennessee. |n addition,
Intracorp agreed to a three-year nonitoring agreenent to be
overseen by the United States through Health Advocate, Inc., an
i ndependent nonitor. (Exhibit A to Defendant’s 12/31/03 Response
to Relator’s (Objections to Proposed Settl enent).

46. Under the nonitoring agreenent, Intracorp is required
to provide a report on 1005 of its cases to Health Advocate on a
quarterly basis detailing Intracorp’s conpliance with URAC
standards relating to tineliness, application of appropriate
guidelines by its Health Service Specialists, Registered Nurses
and Associate Medical Directors and appropriate jurisdictional
requi renents. Health Advocate shall determ ne the process for
sel ecting the 1005 cases that Intracorp shall include in its
report and the criteria for selection of these 1005 cases shal

change every quarter. Fromthese 1005 cases, Health Advocate
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wll audit Intracorp’s conpliance using URAC s 80% rul e.
(Relator’s Hearing Exhibit 34, fs2, 3).

47. The nonitoring agreenment further provides that Health
Advocate will conduct two on-site reviews of Intracorp per year,
during which tinme it will conduct side-by-side nonitoring of
Intracorp’s review personnel. Health Advocate will thereafter
report its findings to the United States Departnent of Justice.
Intracorp will be given the opportunity to coment on such
reports and will be afforded a period of thirty days to bring
itself into conpliance in the event it is found non-conpliant.
Should Intracorp fail to bring itself into conpliance within this
time period, it is subject to penalties of $1,000 per day until
such time as it becomes conpliant. (Relator’s Hearing Exhibit,
s 4-7).

48. Via Order dated May 12, 2005, this Court granted the
Motion of the Realtor to set the value of the nonitoring
agreement at $1.5 million, giving the proposed settlenent a total
val ue of $3, 150, 000.

Di scussi on

The gravanen of Relator’s cause of action in this case is
that Intracorp submtted false clainms to the United States and to
the States of California, Delaware, Florida, Illinois, Nevada and
Tennessee in excess of $100 million as the result of inproperly

performed contracts and fraudul ent representations concerning the
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manner in which it perfornmed utilization review (“UR’) services.

Rel ator further avers that Intracorp’s UR practices pose a danger

to the general public in that the defendant’s conduct may have

resulted in individuals not receiving appropriate and necessary

medi cal care. (See, e.qg., Relator’s Supplenental Brief in

Support of Relator’s Objections to Proposed Settlenent, at pp. 2-

3).

I n maki ng these assertions, Relator invokes the False O ains

Acts of the United States and the enunerated states.

Specifically, the United States’ False Clains Act, 31 U S. C

83729, provides in relevant part:

(a) Liability for certain acts.—-Any person who-

(1) knowi ngly presents, or causes to be presented, to an
of ficer or enployee of the United States Governnent or a
menber of the Arned Forces of the United States a fal se or
fraudul ent claimfor paynent or approval;

(2) knowi ngly makes, uses, or causes to be made or used,
a false record or statenent to get a false or fraudul ent
claimpaid or approved by the Governnent;

(3) conspires to defraud the Government by getting a
fal se or fraudulent claimallowed or paid,;

(4) has possession, custody, or control of property or
nmoney used, to be used, by the Governnent and, intending to
defraud the Governnment or willfully to conceal the property,
delivers, or causes to be delivered, |ess property than the
anount for which the person receives a certificate or
receipt;

(5) authorized to nake or deliver a docunent certifying
recei pt of property used, or to be used, by the Governnent
and intending to defraud the Governnent, makes or delivers
the recei pt without conpletely know ng that the information
on the receipt is true;

25



(6) knowi ngly buys, or receives as a pledge of an
obligation or debt, public property froman officer or
enpl oyee of the Government, or a menber of the Arned Forces,
who lawfully may not sell or pledge the property; or

(7) know ngly makes, uses, or causes to be made or used,
a false record or statenent to conceal, avoid, or decrease
an obligation to pay or transmt noney or property to the
Gover nnent

is liable to the United States Governnent for a civil
penalty of not |ess than $5,000 and not nore than $10, 000,
plus 3 tines the anount of danmages which the Governnent
sust ai ns because of the act of that person, except that if
the court finds that-

(A) the person committing the violation of this
subsection furnished officials of the United States
responsi bl e for investigating false clains violations
with all information known to such person about the
violation within 30 days after the date on which the
defendant first obtained the information;

(B) such person fully cooperated with any Gover nnment
i nvestigation of such violation; and

(C at the time such person furnished the United States
with the information about the violation, no crimnal
prosecution, civil action, or adm nistrative action had
commenced under this title with respect to such
violation, and the person did not have actual know edge
of the existence of an investigation into such

vi ol ati on;

the court nay assess not less than 2 tines the anount of
damages which the Governnent sustains because of the act of
the person. A person violating this section shall also be
liable to the United States Governnent for the costs of a
civil action brought to recover any such penalty or damages.

(b) Knowi ng and know ngly defined.—-For purposes of this
section, the terns “knowi ng” and “know ngly” nean that a
person, with respect to information-—

(1) has actual know edge of the information;

(2) acts in deliberate ignorance of the truth or falsity
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of the information; or

(3) acts in reckless disregard of the truth or falsity of
the information,

and no proof of specific intent to defraud is required.

(c) daimdefined.—-For purposes of this section, “clainf

i ncl udes any request or demand, whether under a contract or
ot herwi se, for noney or property which is made to a
contractor, grantee, or other recipient if the United States
Government provides any portion of the noney or property
which is requested or denmanded, or if the Governnent will

rei nburse such contractor, grantee, or other recipient for

any portion of the noney or property which is requested or
demanded.

The False Clains Acts of California, Delaware, Florida,
II'linois, Nevada and the Tennessee Medicaid False Clains Act read
simlarly and are substantively the sane as the FCA under the
United States Code. See, Cal. CGov. Code 8812650, 12651 and
12652; 6 Del. Code 881201-1208; Fla. Stat. 8868.081-68.092; 740
II'l. Conp. Stat. 8175/ 1-8175/5; Nev. Rev. Stat. 8357.040, et.
seq. and Tenn. Code Ann. 871-5-181, et. seq. Accordingly, our
anal ysis of the federal clains shall apply equally to the states’

clains. See, e.q0., United States ex. rel. Bannon v. Edgewater

Hospital, Inc., Gv. A No. 00 C 7036, 2005 U.S. Dist. LEXI S 8109

(N.D. I'l'l. April 14, 2005)(“Both the FCA and the Illinois
Wi st| ebl ower Reward and Protection Act require that EMC have
knowi ngly subm tted, made, brought, authorized or received a

false claim..”); Pfingston v. Ronon Engineering Co., 284 F.3d

999, 1003, n.2 (9" Cr. 2002)(noting concession that there is no
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materi al difference between federal False dains Act and

California False Clains Act); United States ex. rel. Hunphrey v.

Franklin-WIIlianson Human Services, Inc., 189 F. Supp.2d 862, 867

(S.D.I'l'l. 2002)(noting that the Illinois Whistleblower Act tracks
the rel evant provisions of the federal False C ains Act al nost
word for word).

To establish a prinma facie clai munder 31 U S.C
83729(a) (1), a plaintiff nust show that: “(1) the defendant
presented or caused to be presented to an agent of the United
States a claimfor paynent; (2) the claimwas fal se or
fraudul ent; and (3) the defendant knew the claimwas false or

fraudulent.” United States ex. rel. Schmdt v. Zimmer, Inc., 386

F.3d 235, 242 (3d Cr. 2004), quoting Hutchins, 253 F.3d at 182.

See Also, United States ex. rel. Hartman v. All egheny General

Hospital, GCv. A No. 02-1948, 2005 U.S. Dist. LEXIS 18321

(WD. Pa. Aug. 26, 2005). 1In order to nake out a prina facie case
under 83729(a)(2), known as the false statenents prong of the
FCA, a plaintiff nmust also show that the defendant nade or used
(or caused soneone to nake or use) a false record in order to
cause the false claimto be actually paid or approved. United

States ex. rel. Schmdt v. Zimmer, Inc., Cv. A No. 00-1044,

2005 U. S. Dist. LEXIS 15648 at *4 (E.D.Pa. July 29, 2005), citing
Schnmi dt, 386 F.3d at 242. In addition, in order to establish the

requi site knowl edge, a plaintiff nmust denonstrate that the
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al | eged of fender had actual know edge that it submtted a false
or fraudulent claimfor paynent, or acted in deliberate ignorance
or reckless disregard of the truth or falsity of the claimfor

paynment. United States ex. rel. Watson v. Connecticut General

Life I nsurance Conpany, No. 03-1639, 87 Fed. Appx. 257, 260, 2004

US App. LEXIS 1736 at *6 (3d CGr. Jan. 16, 2004).

O course, “not all false statenents nade to the federa
government are clains wthin the nmeaning of the False Cains Act;
only actions which have the purpose and effect of causing the
governnment to pay out noney are clearly ‘clains within the
pur pose of the Act.” Hutchins, 253 F.3d at 183, quoting, inter

alia, United States v. G eenberqg, 237 F.Supp. 439, 442 (S.D.N.Y.

1965) and United States v. Lawson, 522 F. Supp. 746, 750 (D.N. J.

1981). In other words the False Clains Act at |east requires the
presence of a claim a call upon the governnent fisc, for

l[itability to attach. United States ex. rel. Atkinson v.

Pennsyl vani a Shi pbui l ding Co., 255 F. Supp.2d 351, 365 (E.D. Pa.
2002) . In this way, the False C ains Act reaches “al
fraudul ent attenpts to cause the Governnent to pay out suns of

nmoney.” United States ex. rel. Quinn v. Omicare, Inc., 382 F.3d

432, 438 (3d Gr. 2004), quoting United States ex. rel. C ausen

V. lLaboratory Corporation of Anerica, 290 F.3d 1301, 1311 (11t"

Cr. 2002). It is, however, noteworthy that the statute adds

that no proof of specific intent to defraud is required. United
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States ex. rel. Cantekin v. University of Pittsburgh, 192 F. 3d

402, 411 (3d Cir. 1999).

An action under the False Cains Acts can be commenced in
one of two ways. The United States Departnent of Justice (or the
states’ attorneys general under the state Acts) can file suit,
or, alternatively, a private plaintiff can institute a qui tam
action on behalf of the United States (or the individual State)
to recover damages incurred due to fraudulent clains. United

States of Anerica ex. rel. Drescher v. H ghmark, Inc., 305

F. Supp. 2d 451, 453 n.1 (E. D.Pa. 2004), citing 31 U S.C

83730(b) (1) and Hutchins v. Wlentz, Goldman & Spitzer, 253 F. 3d

176, 181 (3d Gir. 2001), cert. denied, 536 U.S. 906 (2002). When
suit is brought by a private plaintiff in this fashion, the
governnment can elect to intervene. |[d., citing 31 U S C
83730(b)(2). The private plaintiff, known as the relator, wll
receive up to 25%of the recovered funds if the qui tamsuit
proves successful. 1d., citing 31 U S.C. 83730(d).

| f, however, the government proceeds with the action, it
shall have the primary responsibility for prosecuting the action
and shall not be bound by an act of the person bringing the
action, although that person has the right to continue as a party
to the action subject to certain limtations. 31 U S. C
83730(c)(1). The governnent also has the right to dismss and to

settle the action notwi thstanding the relator’s objection. 31
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U S C 83730(c)(2)(A and (B). 1In the case of a settlenent,
Section 3730(c)(2)(B) provides,

The Governnent may settle the action with the defendant

not wi t hstandi ng the objections of the person initiating the

action if the court determ nes, after a hearing, that the

proposed settlement is fair, adequate and reasonabl e under
all the circunstances. Upon a show ng of good cause, such
heari ng may be held in canera.

In our Order of May 13, 2004, we observed that although no
court has yet to define what the statute neant by “fair, adequate
and reasonable,” the legislative history of the 1986 Amendnents
to the False Cains Act suggested that the test to be enployed in
ascertai ning whet her a settlenment under the FCA was “fair,

adequat e and reasonabl e under all the circunstances,” was the
sane as that used in review ng class action settlenents.® Thus,
applying the well-settled Third Grcuit precedent for eval uation
of class action settlenents first articulated in Grsch v.
Jepson, 521 F.2d 153, 156 (3d Cir. 1975), we concluded that the
following factors would be utilized in our determ nation of

whet her the settlenment in this case was fair, adequate and

reasonable: (1) the conplexity, expense and |ikely duration of

the litigation, (2) the reaction of the class to the settl enent,

6 This is undoubtedly because “[w hen Congress borrows |anguage from

one statute and incorporates it into a second statute, the |anguage of the two
acts ordinarily should be interpreted the sane way.” |In Re Conmunity Bank of
Northern Virginia, 418 F.3d 277, 295-296 (3d Cr. 2005), citing Mrales v.
Trans World Airlines, Inc., 504 U S. 374, 383-384, 112 S.Ct. 2031, 119 L.Ed.2d
157 (1992); Ingersoll-Rand Co. v. Mdendon, 498 U. S. 133, 144-145, 111 S. C
478, 112 L.Ed.2d 474 (1990); Oscar Mayer & Co. v. Evans, 441 U S. 750, 756, 99
S.Ct. 2066, 60 L.Ed.2d 609 (1979).
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(3) the stage of the proceedi ngs and the amount of discovery
conpleted, (4) the risks of establishing liability, (5) the risks
of establishing damages, (6) the risks of maintaining the class
action through trial, (7) the ability of the defendants to

w thstand a greater judgnent, (8) the range of reasonabl eness of
the settlenment fund to a possible recovery in light of the best
possi bl e recovery and (9) the range of reasonabl eness of the
settlenment fund to a possible recovery in light of all the

attendant risks of litigation. See also, Inre VWarfarin Sodi um

Litigation, 391 F.3d 516, 534-535 (3d Cr. 2004); Inre

Prudential |Insurance Co. O Anerica Sales Litigation, 148 F. 3d

283, 317 (3d Gir. 1998).

Applying the first and third of the foregoing factors to the
case at hand’, we first note that this case, which was initiated
six years ago and has already had a | ong and protracted history
of legal wangling including the filing of nunerous notions and
di sputes over discovery and exchange of docunents, is a conpl ex
and expensive one that could conceivably take several nore years

and many nore dollars in legal fees to resolve.® Although

7 dven that this is not a class action, we shall not discuss the

sixth factor, i.e., the risks of mmintaining the class action through trial
and will nodify our exam nation of the second factor to consider the reaction
of the Relator to the proposed settlenent rather than consider the reaction of
the class thereto.

8 As the Third CGircuit has observed, the first Grsch factor “captures
t he probable costs in time and noney of continued litigation.” 1n re Warfarin
Sodium Antitrust Litigation, supra., 391 F.3d at 535-536.
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significant discovery has already been exchanged, no depositions
have been taken to date and the Rel ator has suggested and the
governnment entities have not disputed, that still nore discovery
woul d need to be taken before the case would be trial -ready. e
therefore find that these factors mlitate in favor of

settl enment.

The second factor, that of the reaction of the Relator to
the settlenent, clearly favors rejection of the proposed
settlenment. Indeed, the Relator strenuously opposes the proposed
settlenment as grossly inadequate given what he believes to be the
strength of the evidence of Intracorp s intentional w ongdoi ng
and knowi ng failures with respect to the provision of adequate
witten criteria, training and quality assurance prograns and
controls. He further opposes the proposed settlenent as not
sufficiently protective of his interests and as not properly
consi dering the hardshi ps which he has endured generally and at
t he hands of Intracorp specifically, in bringing this action.

See, e.qg., United States ex. re. Dunleavy v. County of Del aware,

123 F. 3d 734, 739 (3d Gr. 1997). However, while we find that

I ntracorp had obvious deficiencies in its operations, we cannot
find that the record evidence supports a conclusion that

I ntracorp was anything nore than negligent with respect to those
deficiencies. 1In short, we cannot and do not draw the sane

conclusions fromthe evidence before us that the Rel ator does.
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Furthernore, while it is clear that Dr. Nudel man has endured both
enotional and financial hardshi ps and has significantly invested
time, noney and energy in pursuing this case and al though the
statutes provide that he would be entitled to a |arger share of
the proceeds if he were to prosecute it, as discussed bel ow, we
find that a question exists as to how much nore he woul d be able
to recover if he were to take this matter to a jury trial.

Turning next to the fourth and fifth factors, we note that
Dr. Nudel man brought this action in April, 2000 by filing his
conpl ai nt under seal pursuant to the FCA. After numnerous
extensions of the seal at the request of the United States, the
case was eventually unsealed in its entirety in August, 2003.
Rel at or here advances two theories in support of his contention
that Intracorp violated the False Cains Acts: (1) Intracorp
falsely certified that it was URAC-accredited when it in fact was
out of compliance with URAC s standards, and/or (2) Intracorp
fraudul ently procured URAC-accreditation by m srepresenting the
manner in which it actually conducted utilization review. As a
result, Relator submts that the utilization review services
whi ch Intracorp did provide were worthl ess.

Al though the Third Crcuit has yet to formally adopt it, the
“false certification theory” of FCAliability is based on a false
representation of conpliance with a contract term statute or

regul ati on-—-when paynment is conditioned on conpliance with that
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requirenent. Omicare, 382 F.3d at 441. See Also, United States

ex. rel. Cooper v. Gentiva Health Services, Inc., Cv. A No. 01-

508, 2003 U.S. Dist. LEXIS at *6-*9 (WD.Pa. Nov. 4, 2003). It
is thus axiomatic that a false certification of conpliance with
applicable law creates liability under the FCA only when
certification is a prerequisite to obtaining a governnent
benefit. Schmdt, 386 F.3d at 243, citing, inter alia, United

States ex. rel. Hopper v. Anton, 91 F.3d 1261, 1266 (9" Cir.

1996) and Harrison v. Wstinghouse Savannah River Co., 176 F.3d

776, 787 (4" Cir. 1999). See Also, United States ex. rel. Hunt

V. Merck-Medco Managed Care, LLC, 336 F. Supp.2d 430, 439 (E.D. Pa.

2004) (“Medco was required to submt certifications of its
performance which were used to assess contractual penalties and
to determ ne whether its contract with Blue Cross woul d be
renewed. To the extent that these certifications were fal se,
they could have fraudulently induced Blue Cross to renew its
contract with Medco.”)

Case law in the area of “worthl ess services” under the FCA
addresses instances in which either services literally are not
provided or the service is so substandard as to be tantanmount to
no service at all and is not predicated upon the fal se

certification theory. |In Re: CGenesis Health Ventures, Inc., No.

03-2313, 112 Fed. Appx. 140, 2004 U.S. App. LEXIS 21170 (3d Gir

Cct. 12, 2004), citing United States ex. rel. Mkes v. Straus,
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274 F.3d 687, 702 (2d Cr. 2001) and United States ex. rel. Lee

v. Smthkline Beecham lInc., 245 F.3d 1048, 1053 (9'" Gr. 2001).

In this case, although the states did statutorily require
that utilization review organizations in their states satisfy
many of the sanme requirenents as are inposed by URAC to obtain
accreditation, satisfaction of all of URAC s standards was not
statutorily mandated and URAC accreditation was not a specific
requi renent or pre-condition to paynment of any of the contracts
which Intracorp had with the U S. or any of the States in this
case, with the exception of the contract entered into in June,
1997 between Intracorp and the Illinois Departnent of Central
Managenent Services. |In any event, Intracorp was at all tines
relevant here, fully accredited by URAC, having first received
accreditation in 1991 and having been re-accredited in 1994,
1997, 1999, 2001 and 2003. The record further evinces that
Intracorp was periodically audited by URAC and al t hough vari ous
deficiencies were at tinmes noted, URAC neverthel ess found
Intracorp to be sufficiently conpliant with its standards to be
re-accredited. Thus, regardl ess of whether Intracorp was or was
not in full conpliance at all tinmes with URAC s standards, URAC
nevertheless found its conpliance sufficient to warrant re-
accreditation.

However, even assumng the truth of the Relator’s

all egations that Intracorp falsely represented the manner in
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which it perfornmed UR services, there is no evidence that it was
required to certify that it was URAC-conpliant as a pre-condition
to its receiving paynent or other governnent benefit.
Addi tionally, even accepting as true that what Intracorp was
doi ng by perform ng UR services which were out-of-conpliance with
URAC standards constituted the subm ssion of false clains to the
government entities for paynent, we do not find there to be
sufficient evidence that it knew that the clains it was
submtting were false or that it recklessly disregarded or was
deliberately indifferent to the likelihood that its UR activities
equated to false clains. Rather, what the record evi dence
suggests to this Court is that while Intracorp was aware that the
manner in which it perforned its services was not always in
conplete conpliance with URAC s standards and that there was room
for inprovenent in its overall operations, Intracorp was
consistently trying to correct the known deficiencies and nake
systemw de i nprovenents in the manner in which it provided
servi ces. For these reasons, we find that the governnent
entities and/or the Relator would have significant difficulty in
establishing liability under the False C ains Acts agai nst
| ntracorp.

Furthernore, the services in this matter cannot be said to
be conpletely worthless and we therefore also believe that the

governnents and/or the Relator would have a difficult tinme
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establishing that the anpbunt of danages to which they are
entitled are in the range which Relator clains. For one, the
Rel ator is not challenging the manner in which Intracorp’ s nurse
reviewers perforned the first |level UM case reviews and he does
not di spute that between 90 and 95% of the cases reviewed in the
1991-2000 tinme frame were certified by the nurse reviewers, with
no i nvol venent fromthe PA's. Consequently, at issue here are
only between 5 and 10% of Intracorp’ s cases in that period of
time. A fortiori, the services provided in the vast majority of
Intracorp’s cases clearly had val ue.

In addition, while there is evidence that Intracorp did not
al wvays: have PA reviewers in active clinical practice or |icensed
in every state, tinely make its certification decisions, notify
treating providers or patients of their appeal rights or provide
its PA's with conplete or current witten clinical review
criteria, the record also reflects that it ofttinmes did. Thus,
al though Intracorp’s operations were |ess than perfect 100% of
the tine, we do not believe that a jury could find that its
system of providing utilization managenent services was so flawed
as to be conpletely worthless. W therefore find that the risks
of establishing damages in the anobunts urged by Relator also
wei gh in favor of the settlenent brokered here.

We next consider the ability of the defendant to wthstand a

greater judgnent than the settlenent anount at issue here,
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$3, 150, 000.

There is little evidence on this record as to Intracorp’s
financial ability to withstand a greater judgnment, although
Rel ator’ s counsel has argued and Intracorp has not disputed that
Intracorp certainly could withstand a greater judgnent given that
its parent corporation, CIGNA makes a billion dollars in profit
each year. Indeed, Intracorp does advertise on its web site that
it reports its earnings under the Life and Disability segnment of
the CI GNA Corporation and as of Decenber 31, 2005, CI GNA reported

$16.7 billion in revenue. (See, www.intracorp.com

Accordingly, we find that a greater judgnent than the anount
settled upon in this case would pose no hardship for Intracorp
and thus this factor woul d wei gh agai nst approval of the proposed
settl enent.

I n next evaluating the range of reasonabl eness of the
settlenment fund to a possible recovery in light of the best
possi bl e recovery, we consider the pol ar-opposite argunents
advanced by the Relator and Intracorp. According to the Rel ator,
t he best possible recovery would be in excess of $229 mllion.
Rel at or bases this figure on his assertion that Intracorp
received at least $76 million over the time period in question
fromthe governnent entities (accepting that the appropriate
measure of damages is the full value of the contracts at issue

for the allegedly conpletely worthless services which Intracorp
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provi ded) and that that figure should be trebled. In contrast,

I ntracorp asserts that since 95%to 98% of its cases were
certified by nurse reviewers and 5% of $70 million is $3.5
mllion, then the settlenent is clearly reasonable. Wile we
woul d agree with Relator that a $3.15 nmillion settlenent woul d

i ndeed be paltry under his scenario, we have previously rejected
Rel ator’ s argunent that the services which Intracorp provided
were wholly wi thout value. Simlarly, although we do not

whol eheartedly adopt Intracorp’s calculations either, its

anal ysis has nore | ogical appeal given that the traditiona
measure of damages in a false clains act case is the difference
bet ween the market val ue of what the governnent was prom sed and

what it actually received. See, United States v. Bornstein, 423

U.S. 303, 316, n. 13, 96 S.Ct. 523, 531, n. 13, 46 L.Ed.2d 514,

525 (1976). I n consideration of these prem ses, we believe that

t he best possible recovery in this case would be in the range of

$6-10 mllion. Thus, we conclude that resolution of this matter

for $3.15 million would be still be reasonable and that this

factor mlitates in favor of approval of the proposed settlenment.
Finally, |ooking at the range of reasonabl eness of

t he proposed settlenent to a possible recovery in |ight of al

the attendant risks of litigation and in |light of our earlier

concl usions that Relator and/or the governnment entities would

have significant difficulties in establishing both liability
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under the federal and state false clains acts and that the anount
of damages sustained was in excess of $6 mllion, we find the
settl ement brokered here to be a fair, reasonable and adequate
one.

Accordingly, this Court having now carefully considered and
wei ghed all of the above-prescribed factors, we enter the
fol | ow ng:

Concl usi ons of Law

1. This Court has jurisdiction over the parties and subject
matter of this litigation pursuant to 28 U . S.C. 81331 and 31
U S.C 83729 and 8§3730.

2. The settl enent which the governnent entities have
entered into wth Defendant Intracorp in this matter is fair,
adequat e and reasonabl e under all the circunstances of this case.

3. The settlenent which the governnent entities have
entered into wth Defendant Intracorp in this matter is properly
approved by the Court.

An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA, : CIVIL ACTI ON
ex. rel. M TCHELL NUDELMAN
MD., et. al.
NO. 00-1837
VS.

| NTERNATI ONAL REHABI LI TATI ON
ASSCCI ATES, INC., D/ B/A
| NTRACORP

ORDER

AND NOW this 4t h day of April, 2006, upon
consideration of the Mdtion of the United States and the States
of California, Delaware, Florida, Illinois, Nevada and Tennessee
for Approval of their Proposed Settlenent w th Defendant
I nternational Rehabilitation Associates, Inc., d/b/a Intracorp
and followng the Fairness Hearing in this Matter on June 13,
2005 and exam nation of all of the evidence presented by the
parties, it is hereby ORDERED that the Mdtion is GRANTED and the
Proposed Settlenent of this matter for the total sum of

$3, 150, 000 i s APPROVED.

BY THE COURT:

s/J. Curtis Jovyner
J. CURTI S JOYNER, J.




