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This is an action by a honmeowner agai nst a nortgage
servicing conpany for alleged violations of the Real Estate
Settlenment Procedures Act of 1974, 12 U.S.C. § 2605, the Fair
Debt Collection Practices Act, 41 Pa. Stat. 88 101-605, and the
Pennsyl vania Unfair Trade Practices and Consuner Protection Law,
73 Pa. Stat. 8 201 et seq. There is remarkably little
di sagreenent as to the underlying facts, which can be sunmari zed
as follows:

On Novenber 10, 1998, plaintiff re-financed her hone,
and executed a nortgage to Sunset Mrtgage Conpany in the anount
of $33,600. The initial rate of interest was 13.875% per annum
but it was an adjustable rate nortgage which permtted
adjustnents to the interest rate at six-nonth intervals, based
upon a specified index. The docunents provided that the interest
rate could never be |less than 13.875% and could be increased to
as nmuch as 20.375% The nonthly paynents were stated to be

$343. 74 per nonth. Shortly after the nortgage was execut ed,



Sunset assigned it to Ocwen Federal Bank, F.S.B., on Novenber 13,
1998.

Unabl e to keep up her nortgage paynents, plaintiff
sought protection under Chapter 13 of the Bankruptcy Code, on
February 16, 2000. (E.D. Pa. Bankr. Court, 00-12022) Pronptly
thereafter, on June 13, 2000, plaintiff filed suit in the
Phi | adel phia Court of Common Pleas to rescind the nortgage,
alleging a vast array of statutory violations on the part of the
nortgagee. That suit was settled on Decenber 18, 2000, when the
parties executed, and the Bankruptcy Court approved, a settlenent
agr eenent .

Under the terns of the settlenent, the parties executed
a nodification of the original nortgage, which included the
foll owi ng provisions: (1) the principal anount of the nortgage
was stated to be $25,894; (2) the rate of interest was fixed at
8% (3) the nortgage was to be anortized at the rate of $190. 66
per nonth for a 30-year period; and (4) Ccwen paid plaintiff’s
counsel fees.

All went well for a couple of years, but, on April 29,
2002, the servicing of the nortgage was transferred to the
defendant, Litton Loan Servicing, LP, on behalf of the then-owner
of the nortgage, Wells Fargo Bank of M nnesota, acting as trustee
for a group of investors. Apparently, OCcwen was not nade aware

of the fact that the original nortgage had been nodified. For



the next 29 nonths, from April 29, 2002 through Septenber 2004,
the defendant did not adjust its records to reflect the
nodi fication of the nortgage, and as a result continued to demand
nont hly paynents ranging from $343 to $666 or nore. During that
period, plaintiff received nunerous |letters, account statenents
and tel ephone calls fromthe defendant seeking to enforce the
nort gage according to its original terns.

On May 21, 2002, plaintiff’s counsel faxed a letter to
t he defendant pointing out the terns of the | oan nodification,
and encl osi ng anot her copy of the nodification agreenent, and
requesting the defendant to correct the account records.
Al t hough those docunents were received on or about May 21, 2002,
the defendant did not correct its records until m d-Septenber
2004. On Qctober 25, 2002, defendant mailed an “adjustable rate
nort gage | oan adj ustnment notice” which clained that the principal
bal ance of the nortgage was $33, 126. 86, payable (with interest at
11.875% at the rate of $343.74 per nonth. Simlar letters were
mai | ed by defendant to plaintiff on April 30, 2003, Cctober 24,
2003, and April 26, 2004 — all specifying that the nortgage bore
an adjustable interest rate as specified in the original note,
instead of the fixed 8% rate called for by the 2000 nodification
Simlar nonthly billing statenments were sent on April 14, 2004,
May 24, 2004, June 14, 2004, July 15, 2004, August 13, 2004 and

Sept enber 15, 2004.



In addition to various tel ephone conplaints, plaintiff
wote to the defendant on August 10, 2004, disputing the accuracy
of their records and requesting that the appropriate adjustnments
be made. Defendant acknow edged receipt of the plaintiff’'s
request on August 18, 2004 and, on Septenber 3 and Septenber 16,
2004, defendant wwote to plaintiff asserting that the records had
been updated to reflect the changes nmade in 2000. The Septenber
16 letter stated that plaintiff’s nonthly paynent was in fact
$190. 66, and that the next paynment woul d be due on Cctober 1,
2004. Neverthel ess, defendant then wwote plaintiff a letter
dat ed Septenber 22, 2004, asserting that there was a deficit in
her escrow account in the amount of $5,285.17, and stating that,
as of Novenber 1, 2004, her nonthly nortgage paynent woul d
i ncrease to $455. 80.

Actual ly, the correct anount of the escrow account
deficit (assum ng the accuracy of all of the insurance and tax
paynments cl ained to have been nmade by the defendant) shoul d have
been $4,328.94, rather than the $5,285.17 clainmed. This problem
was exacerbated when, in the Septenber nonthly statenent which
speci fied that $190.66 woul d be due on Cctober 1, defendant al so
asserted (for the first tinme) that plaintiff owed “other fees
due” in the sum of $40,927.12.

On January 5, 2005, defendant sent to plaintiff two

different witten notices: one demanded that she immedi ately pay



t hree nonths of overdue nonthly paynments, totaling $2,127.96; the
ot her notice advised that defendant intended to accelerate the
nortgage so that the entire principal would be due i nmedi ately,
and included a threat of foreclosure.

On January 13, 2005, plaintiff’s counsel wote to the
def endant, again disputing the anounts cl ai mred by defendant, and
seeki ng an explanation. Remarkably, defendant did not reply to
that letter directly. |Instead, defendant wote to plaintiff in
person, stating that her | awer was not authorized to represent
her, hence they were corresponding directly with her. The letter
included a totally inconprehensible purported explanation of the
di screpanci es, and stated that the nonthly paynent had been
adjusted to $669.96 as of Cctober 1, 2004. Defendant did not
even send a copy of that letter to plaintiff’s counsel.

On February 4, 2005, defendant sent plaintiff a notice
of default, specifying that the anount needed to cure the default
was $2,029.47. A week later, on February 11, 2005, defendant
sent plaintiff a nonthly statenent to the effect that, as of
March 1, 2005, her delinquency was $2, 696. 43.

Def endant | ater sent plaintiff a notice to the effect
that, as of May 14, 2005, the anount necessary to reinstate the
nort gage woul d be $47,103.60. Included in this sumwere the
“previ ous service expenses” of $40,575.12 (still not expl ai ned),

a BPO fee of $400, and an “escrow shortage” of $4,281. 44.



Finally, on June 22, 2005, defendant commenced an
action in nortgage foreclosure in the Phil adel phia Court of
Common Pleas. The foreclosure conplaint stated that the interest
rate on the nortgage was adjustable and m ght increase, and that,
anong ot her things, plaintiff owed an escrow overdraft in the
amount of $5,313.14. In the nmeantinme, plaintiff had filed this
action, on June 7, 2005.

In addition to the foregoing chronology, | find the
follow ng facts:

Plaintiff believed that she was required to pay the
real estate taxes on her residence and, for the nost part, did
so. However, her tax bills were not always paid on a current
basis. She was unaware of the assignment of responsibility for
payi ng i nsurance prem uns. Apparently, she did not maintain
i nsurance on the property. Thus, throughout the entire period in
question, it is probable that there was a deficit in sone anount,
in the escrow fund. The evidence does not establish, however,
the correct anmount of any escrow deficit, or the actual basis for
any of the various anounts cl ai ned by defendant at various tines.
The evi dence does nmake clear that plaintiff was never given
adequat e, conplete, and understandabl e expl anati ons for
def endant’ s cl ai ns.

The defendant has requested that | find as a fact that,

during the period when plaintiff was in Chapter 13 bankruptcy,



Ccwen did not seek relief fromthe bankruptcy stay, and did not
take any action to collect its debt. Although the rel evance of
this finding is not i mediately apparent, | am happy to incl ude
it anong ny factual findings. Defendant has al so requested that
| find that the “nonthly nortgage statenents dated 9/15/04 and
12/15/04 and letters advising of adjustnments in the interest rate
were automatically generated.” | also adopt that finding, since
it appears that defendant’s operations were indeed conputerized.
In fact, defendant’s sole witness at trial, whose job title is
“litigation processor” could provide no information other than
what was reflected in conputer printouts. Unfortunately, these
conputerized records were of extrenely dubi ous probative val ue:
nost of the entries were redacted on grounds of “attorney-client
privilege,” and the remaining entries were, for the nost part,
not sel f-explanatory.

Finally, I find that the plaintiff has suffered a great
deal of enotional distress, anxiety, fear of |osing her hone,
| oss of sleep, and frustration as a result of the defendant’s
conduct, since at |east May of 2002.

CONCLUSI ONS OF LAW

The defendant Litton is a servicer of a federally-
related nortgage loan within the Real Estate Settl enent

Procedures Act (RESPA), 12 U.S.C. § 2605.



The May 21, 2002 letter to the defendant was a
“qualified witten request” within the neaning of 12 U S. C
8 2605(e)(1)(B), and the defendant failed to nmake appropriate
corrections within 60 days, and failed to notify plaintiff of any
corrections, in violation of 12 U S.C. 8§ 2605(e)(2).

Each of plaintiff's and her attorney’'s later witten
requests for information about her account and for correction of
the m stakes therein constituted a “qualified witten request,”
wi thin the neaning of RESPA. Defendant’s contention that a
communi cation is not a “qualified witten request” unless it
contains the nunber of the account is incorrect. The statute
only requires that the inquiry be sufficient to identify the
account. Adequate information was suppli ed.

Def endant exhibited a pattern or practice of
nonconpl i ance with the servicing provisions of RESPA, in view of
t he nunerous viol ations established by the evidence. Plaintiff
is entitled to recover for “actual damages” plus statutory
damages of $1,000. 12 U.S.C. § 2605(f)(1).

| conclude that “actual damages” includes damages for
non- econom ¢ | osses, such as pain, suffering and enoti onal
distress. In ny view, the weight of authority, and the better
view, supports that interpretation of the statute. | adopt the

reasoning of Ploog v. HoneSide Lending, Inc., 209 F. Supp.2d 863

(N.D. 1ll. 2002), Johnstone v. Bank of Anmerica, N. A, 173 F




Supp.2d 809 (N.D. Ill. 2001), and Raw ings v. Dovennuehle Mrtgqg.,

nc.

64 F. Supp.2d 1156 (M D. Al. 1999). The only decision to

the contrary, Katz v. Dine Sav. Bank, F.S. B., 992 F. Supp. 250

(WD.N. Y. 1997), was a pro se case, and appears to have been
decided primarily under state contract |aw

| conclude that a fair and reasonabl e anobunt to be
awarded plaintiff for non-pecuniary danages is $25,000. Although
a nore generous award woul d perhaps be justified, this defendant
was not the sole cause of plaintiff’s suffering.

The defendant al so violated the Pennsyl vani a stat ut e,
Act 6 of 1974, 41 Pa. Stat. 88 101-604, in ways which do not
duplicate the federal violations. Defendant provided inaccurate
information as to the anmount required to cure the all eged
default, as required by 8§ 403, and demanded anmounts not properly
due, under 8§ 404 (including, at |east, the $400 “BPO fee, the
$70 inspection fee, and $319.18 in |late charges which were the
responsi bility of the defendant for having failed to inplenent
the loan nodification). Under the statute, plaintiff is entitled
to trebl e danmages, totaling $2,367. 54.

| conclude that plaintiff is not entitled to damages
under the Pennsyl vania Unfair Trade Practices and Consuner
Protection Law, 73 Pa. Stat. 8§ 201 et seq., since that would
represent a duplication of recoveries. Plaintiff is entitled to

equitable relief, requiring the defendant to correct its records.



Under the Fair Debt Collection Practices Act (“FDCPA”),
15 U S.C. §8 1692 ef seq., plaintiff is entitled to recover
statutory danmages in the amount of $100 for each of the 20
written comruni cations which constituted a separate viol ation of
the statute (four rate adjustnent letters dated Cctober 25, 2002,
April 30, 2003, Cctober 24, 2003 and April 26, 2004; six nonthly
statenents nmailed in 2004; and ten letters and notices (Exhibits
11-13, 15-17, 19-22)). The total damages under this statute
anmount to $2, 000.

In nmy view, the undisputed facts would warrant an award
of punitive damages, if authorized by statute. Inflating
plaintiff’s account by including the $40,575.12 for “other
expenses” was particularly egregious. The only attenpted
explanation of this itemis that it represents attorney’s fees
incurred by the CGcwen firmin the lawsuit which was settled in
2000 — obviously not the responsibility of the plaintiff. |
concl ude, however, that punitive damages are not authorized by
any of the pertinent statutes. But plaintiff is entitled to
recover her attorney’s fees.

The danmages to which plaintiff is entitled are: $1, 000
under FDCPA, $2,000 for the 20 violations of the Pennsylvania
Debt Collections statute, $1,000 under RESPA, $2,367.54 under the
Pennsyl vania Act 6 of 1974, for a total of statutory damages in

t he amount of $6, 367.54, plus $25,000 for enotional distress and
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rel ated non-pecuniary | osses, for a total damage award of
$31,367.54. In addition, plaintiff is entitled to recover

attorney’s fees, in an anount to be determ ned.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANDREA R GHT : CIVIL ACTI ON
V.
LI TTON LOAN SERVI CI NG LP E NO. 05-02611- JF
ORDER

AND NOW this 4'" day of April 2006, |IT IS ORDERED

1. JUDGVENT is ENTERED in favor of the plaintiff,
Andrea Wight, and against the defendant, Litton Loan Servi cing,
LP in the sum of $31, 367. 54.

2. Plaintiff may submt an application for counsel
fees within 10 days, and defendant may respond within 5 days
t hereafter.

3. Def endant shall, within 30 days, provide plaintiff
and her counsel with an accurate statenent of her nortgage
account, which reflects the 2000 nodification agreenent as of
January 2001, which does not include any | ate charges or any
ot her fee or charge of any kind, except for the agreed reduced
principal, interest fromJanuary 2001, and actual paynents of
real estate taxes and insurance made by the defendant since
January 2001, less all anmobunts paid by plaintiff fromJanuary 1,
2001 to date.

BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.
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