IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JONATHAN O CLARKE : Cl VIL ACTI ON
. :
THE KI NTOCK GROUP, et al. E NO. 04-5763
MEMORANDUM
Bartl e, C. J. March 29, 2006

Pro se plaintiff Jonathan O d arke sued defendants The
Ki ntock Group and Di ane Debarri alleging discrimnation against
himon the basis of his race, age, and national origin in
violation of Title VIl of the Cvil R ghts Act of 1964, 42 U S. C
§ 2000e et seq. In an order dated January 20, 2006, we granted
t he unopposed notion of defendant Diane Debarri for judgnent on
the pleadings. |In that order we also granted the unopposed
notion of The Kintock Goup for judgnent on the pleadings as to
all clains except the plaintiff's claimof national origin
discrimnation. Before the court is the defendant's notion for
sumary judgnent on that claim

I .

Rul e 56 of the Federal Rules of Civil Procedure permts
us to grant summary judgnment only "if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to

any material fact and that the noving party is entitled to

sunmary judgnent as a matter of law." Anderson v. Liberty Lobby,



Inc., 477 U.S. 242, 248 (1986); see also Celotex Corp. v.

Catrett, 477 U.S. 317 (1986). A dispute is genuine if the
evidence is such that a reasonable jury could return a verdict
for the non-noving party. 1d. at 254. W review all evidence
and make all reasonable inferences fromthe evidence in the |ight

nost favorable to the non-novant. See In re Flat d ass Antitrust

Litigation, 385 F.3d 350, 357 (3d G r. 2004). The non-noving
party may not rest upon nere allegations or denials of the noving
party's pleadi ngs but nust set forth specific facts showi ng there

is a genuine issue for trial. Lujan v. Nat'l WIldlife Fed n, 497

U.S. 871, 888 (1990).
1.

Title VII forbids enploynment discrimnation on the
basis of national origin. 42 U S.C. 8§ 2000e-2(a)(1). W analyze
Clarke's claimthat he was term nated on this basis by the
fam liar burden shifting framework announced by the Suprene Court

in McDonnell Douglas Corp. v. Green, 411 U S. 792, 802-04 (1973).

The prima facie case enunciated in McDonnell Douglas is flexible

and nust be adjusted to the various contexts in which it is

applied. Sarullo v. US. Postal Service, 352 F.3d 789, 798 (3d

Cir. 2003). To establish a prina facie case of national origin
discrimnation, the plaintiff nmust show (1) he is a nenber of a
protected class; (2) he was qualified to performhis job; (3) he
suffered an adverse enploynent action; and (4) the adverse

enpl oyment action was taken under circunmstances that give rise to

an i nference of unlawful discrimnation. See id. at 797. I f the
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plaintiff establishes the foregoing by a preponderance of the
evi dence, ! he has created a reasonabl e i nference of
di scrimnation and the burden shifts to the defendant enployer to

articulate a "legitimate, non-discrimnatory reason” for the

plaintiff's termnation. St. Mary's Honor Ctr. v. Hicks, 509
U S. 502, 506-07 (1993); Tex. Dept. of Cnty. Affairs v. Burdine,

450 U. S. 248, 253-54 (1981); Sarullo, 352 F.3d at 797. If the
def endant proffers a legitinmate, non-discrimnatory reason, the
burden shifts back to the plaintiff to denonstrate that the
reason articulated by the defendant is false, that is, that it
was not the real reason for the adverse enpl oynent action and

t hat unl awful discrimnation was the real reason. Hicks, 509

U S. at 515; see also Sarullo, 352 F.3d at 797. The shifting

burden is that of production; the ultimte burden of persuasion
al ways remains with the plaintiff. Hicks, 509 U S. at 507;
Burdi ne, 450 U. S. at 256

Plaintiff has not produced evidence to support the
all egations in his conplaint and cannot establish a prima facie
case of national origin discrimnation under Title VII.
Consequently, he does not create a reasonable inference of
di scrimnation that suffices to shift the burden to the
defendant. |d. at 254. The conplaint states that the plaintiff

is Liberian, perfornmed his job for three years, and was fired due

1. The Suprene Court has repeatedly characterized this burden as
"mnimal ," see Hicks, 509 U S. at 506, and "not onerous," see
Burdi ne, 450 U. S. at 253.
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to his national origin. Carke has not cone forward with any
evi dence to support those allegations. |Instead, his silence
| eaves us with the conplaint. Even for a pro se plaintiff this

is not sufficient either to shift the burden to the defense or

create any dispute of material fact. See Brown v. Crawford, 906

F.2d 667, 670 (11th Cr. 1990); Franklin v. Mirphy, 745 F.2d

1221, 1235 (9th Gr. 1984); MKnight v. Sch. Dist. of Phila., 171

F. Supp. 2d 446, 458 (E.D. Pa. 2001); Padro v. Heffelfinger, 110

F.R D. 333, 335 (E.D. Pa. 1986).

Cl arke could not w thstand sunmary judgnment even if we
concl uded he had established a prima facie case of
di scrimnation. The defendant has produced evidence that it
di scharged the plaintiff due to his poor job performance. To
support its explanation for plaintiff's term nation, the
def endant has denonstrated C arke engaged in inappropriate
conduct of a sexual nature serious enough that it produced
conplaints. The defendant has al so shown that plaintiff on
occasion did not performhis duties and that a contract between
t he def endant and the Commonweal t h was j eopardi zed. These
expl anations are "legally sufficient to justify a judgnent for

t he defendant” under MDonnell Douglas and shift the burden back

to the plaintiff to produce evidence that the defendant's

prof fered explanation was "not the true reason” it fired him
Burdi ne, 450 U.S. at 255-56. Because the plaintiff has not
produced any evi dence, he cannot naintain that the defendant's

expl anation was actually a pretext for discrimnmnation.
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Accordingly, we will grant the defendant's notion for
sumary judgnent. The defendant's two notions for sanctions will

be deni ed as noot. ?

2. The plaintiff has not only refused to supply evidence to
establish a prima facie case or to show pretext but al so has
deni ed the defendants appropriate discovery. Carke has tw ce
failed to appear for his own deposition despite being ordered by
this court to do so on two separate occasions.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JONATHAN O. CLARKE ) ClVIL ACTI ON
. )
THE KI NTOCK GROUP, et al . NO. 04-5763
ORDER

AND NOW this 29th day of March, 2006, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of the defendant for summary judgnent
i S GRANTED;

(2) judgnent is entered in favor of the defendant The
Ki ntock Group and agai nst plaintiff Jonathan O C arke; and

(3) the notions of the defendant for sanctions (Docs.
19 and 21) are DEN ED as noot.

BY THE COURT

[s/ Harvey Bartle III

C. J.



