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Plaintiff, Elois WIllianms, brings this action under 42
US. C 8 1383(c)(3), which incorporates 42 U.S.C. § 405(g) by
reference, seeking judicial review of a final decision by the
Comm ssi oner of the Social Security Admi nistration (“defendant”)
denying her claimfor disability insurance benefits (“D B") and
suppl emental security inconme (“SSI”). Before the Court are the
parties’ cross notions for sunmary judgnment, a Report and
Reconmendati on of United States Magistrate Judge Arnold C
Rapoport, and plaintiff’s and defendant’s objections to the
Magi strate Judge’ s Report and Recomendati on.

Magi strate Judge Rapoport recommends that the Court
deny both plaintiff’s and defendant’s notions for sumrary
j udgnment and remand the case for further proceedings. Both

plaintiff and defendant have filed objections to the Report and



Recommendati on. Defendant objects to remand, stating that the
deci sion of the Adm nistrative Law Judge (“ALJ”) is supported by
substantial evidence, and that the Magistrate Judge erred on two
counts. First, defendant contends that the Mgi strate Judge
erred in determining that remand was proper in order for the

Adm ni strative Law Judge (“ALJ”) to schedule a consultative
psychiatric evaluation for plaintiff. Defendant argues that
because plaintiff had been schedul ed for an exam nati on and
failed to attend, the pertinent regulation allows a denial of
benefits on that basis.

Second, defendant disagrees with the Magi strate Judge
that the ALJ shoul d have specifically addressed plaintiff’s
attorney’ s suppl enental hypothetical placed to the vocational
expert (“VE’). Defendant argues that the suppl enental
hypot heti cal asked the ALJ to credit plaintiff’s subjective
testi mony, which the ALJ had al ready found not credible.

Plaintiff filed partial objections to the Report and
Recomendati on, stating that substantial evidence supported a
finding of disability and that the Mgistrate Judge shoul d have
recomrended the reversal of the ALJ's decision. Plaintiff,
however, also agrees that the ALJ's finding of ineligibility for
di sability paynents was not supported by substantial evidence and
agrees that, at the mninum the case should be remanded for

further proceedings.



For the follow ng reasons, the Court will approve the
Report and Reconmendati on and remand the case for further

proceedi ngs consistent with this opinion.

FACTS AND PROCEDURAL BACKGROUND

Plaintiff filed applications for DB and SSI on March
30, 2001, and April 30, 2001, respectively, alleging disability
due to left armand wist damage, back, shoul der, and | eg pain,
and maj or depression. The agency denied plaintiff’s clains. Two
heari ngs were held before an ALJ, one on July 22, 2002, and the
ot her on Septenber 5, 2002, and the ALJ issued a decision on
Cct ober 4, 2002, finding plaintiff was not disabled.?
Specifically, he found that her physical inpairnments were not
severe, and that although her nental inpairnents were severe, she
retai ned the residual functioning capacity to performunskill ed,
unstressful |ight work.?

Plaintiff was 47 years old when the ALJ issued his

deci sion. She has an el eventh grade education, and has worked in

At the first hearing, plaintiff's attorney and a board-
certified orthopedic surgeon attended, and the surgeon testified
with the consent of plaintiff’s attorney. At the second heari ng,
plaintiff, represented by counsel, and an inpartial VE testified.

Z2Plaintiff did not dispute the ALJ’s findings with regard
to her physical inpairnments. For that reason, the Magistrate
Judge only addressed plaintiff’s nmental inpairnments in the Report
and Recomrendation, as will this opinion.
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the past as a packager, a nurse’s assistant, a filing clerk, and
a factory worker. Plaintiff [ast worked in Novenber 2000.

On March 22, 2001, plaintiff was admtted to Friends
Hospital because of “increasing depression.” Tr. 16. Plaintiff
reportedly had suicidal thoughts and thoughts of harm ng her
children. She also clainmed to be having auditory hall ucinations.
Plaintiff was discharged on March 28, 2001, with a diagnosis of
Maj or Depressive Disorder with Psychotic Features, Recurrent
Pol ysubst ance Abuse, and was placed on the nedications Prozac,
Trazodone, and Risperdal. Tr. 145-46.

In May 2001, plaintiff was readmtted to Friends
Hospital for depression and anxiety, and was di scharged on May
22, 2001 wth a diagnosis of M or Depression and Post Traumatic
Stress Disorder. Tr. 160. On Septenber 21, 2001, Ms. WIIlians
was schedul ed for a consultative psychiatric evaluation, but she
did not appear. Tr. 18.

The record contains daily progress notes fromthe
Nort heast Conmunity Center for Mental Health/Mental Retardation
Partial Hospitalization Programfor the period from Septenber
2001 through July 2002. In Septenber 2001, Ms. WIIlians
presented with an extensive history of depression, and a 14 year
hi story of cocai ne and al cohol abuse. Tr. 268. M. WIIlians
testified at the adm nistrative hearing that she attended the

program at Northeast Medical Center four days a week, where she



met with a therapist and participated in groups. Tr. 42. M.
WIlliams’ June 2002 Treatnent Plan from Northeast indicated that
she continued to experience a high |evel of anxiety and
depression wth auditory hallucinations. |In order to be

di scharged, she would need to “exhibit significant inprovenent in
coping skill wutilization to manage synptons.” Tr. 342.

At the hearing, Ms. WIllians testified that Northeast
had assi gned her an intensive case manager who visited her at her
home, hel ped her take her nedication, and assisted her with daily
tasks. Tr. 44. She testified that her 26 year old daughter cane
over every day and assisted her with her other children and
cooked for the household. Tr. 45. Wen not at the program M.
WIllians stated she “lay around and | sleep,” and that her
children took care of household chores. Tr. 46. M. WIIlians
testified that she went to church every Sunday, and went to the
store no nore than twice a nonth. Tr. 49-50.

A vocational expert testified at the admnistrative
hearing and classified plaintiff’s past work as nmedi um unskill ed
and light sem-skilled. On request of plaintiff’s counsel, the
VE noted that if she credited the testinmony of Ms. WIllians that
all she did was [ ay around when she was not at her program

plaintiff would not be able to maintain enploynent. Tr. 54.

1. DI SCUSSI ON



A. St andard of Revi ew

In review ng the decision of the ALJ, the Court nust
determ ne whether the ALJ's decision is supported by substanti al
evidence. 42 U S. C. 8 405(g). Substantial evidence is defined
as “such rel evant evidence as a reasonable m nd m ght accept as

adequate to support a conclusion.” Pierce v. Underwood, 487 U. S.

552, 565 (1988) (quoting Consolidated Edison Co. v. NLRB, 305

U S 197, 229 (1938)). 1In addition, “an adm nistrative decision
shoul d be acconpanied by a clear and satisfactory explication of

the basis on which it rests.” Cotter v. Harris, 642 F.2d 700,

704 (3d Gr. 1981).

The Court nust review sections of the Magistrate
Judge’ s Report and Recommendation to which objections are nmade de
novo. 28 U S.C. 8 636(b). The Court “may accept, reject or
modi fy, in whole or in part,” the Magistrate Judge’ s findi ngs and
recommendations. 28 U S.C. 8§ 636(b)(1).

B. Establishing Eligibility Under the Social Security Act.

Under the Social Security Act, a disability is defined
as an “inability to engage in any substantial gainful activity by

reason of any nedically determ nabl e physical or nental

i npai rment which ... has lasted or can be expected to last for a
continuous period of not less than 12 nonths.” 42 U S.C. 8§
423(d)(1). “The inpairnent nmust be so severe that the cl ai nant

‘“is not only unable to do his [her] previous work but cannot,



considering his [her] age, education and work experience, engage
in any other kind of substantial gainful work which exists in the

nati onal econony.’” Duncan v. Barnhart, 2006 W. 293409, at *2

(E. D. Pa. 2006) (Robreno, J.).; 42 U.S.C. § 423(d)(2)(A).
The Comm ssioner has established a five-step process to
determ ne whether a petitioner is disabled:

(1) if the claimant is currently engaged in substanti al

gai nful enpl oynent, she will be found not disabled; (2)
if the claimant does not suffer froma "severe
impairnment,"” she will be found not disabled; (3) if a

severe inpairnment neets or equals a |isted inpairnent
in 20 CF.R Part 404, Subpart P, Appendix 1 and has

| asted or is expected to last continually for at |east
twel ve nonths, then the claimant will be found

di sabled; (4) if the severe inpairnent does not neet
prong (3), the Conmmi ssioner considers the claimant's
residual functional capacity ("RFC') to determ ne

whet her she can perform work she has done in the past
despite the severe inpairnent--if she can, she will be
found not disabled; and (5) if the clai mant cannot
perform her past work, the Conm ssioner will consider
the claimant's RFC, age, education, and past work
experience to determ ne whet her she can perform ot her
wor k which exists in the national econony.

Schaudeck v. Commi ssioner of Social Sec. Adnmin., 181 F.3d 429,

431-32 (3d Gir. 1999).

C. The ALJ’' s Deci sion

Here, the ALJ determ ned that although Ms. WIIians’
ment al inpairment was severe (Step 2), her inpairnent did not
nmeet the criteria of any of the relevant inpairnents listed in 20
C.F.R Part 404, Subpart P, Appendix 1 (Step 3). Proceeding to
Step 4, the ALJ found Ms. WIlians had the residual functional

capacity for light work and could therefore perform her past
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rel evant work that was classified as light, unskilled work, with
| ow stress.?

Because the ALJ found plaintiff could perform her past
wor k, he concl uded that she was not disabled under the Soci al
Security Act. Tr. 21.

The Magi strate Judge determ ned that, based on an
i ndependent review of the record, there was not substanti al
evidence that Ms. WIllianms was disabled, but neither was there
substanti al evidence that she was not disabled, as found the ALJ.
The Magi strate Judge based his conclusion on two bases: (1) a
psychiatric evaluation of plaintiff was warranted; and (2) the
ALJ failed to properly credit plaintiff’'s attorney’s suppl enental
hypot heti cal as posed to the VE.

Both the Commi ssioner and the plaintiff objected to the
Magi strate Judge’ s findings.

1. Psychiatric eval uati on

Ms. WIlianms was schedul ed for a consultative
psychi atric eval uation on Septenber 21, 2001, but she did not
attend the exam nation. The initial Notice of D sapproved C aim

fromthe Social Security Admnistration to plaintiff, dated

® The ALJ here stated that the claimnt could work as an
“Ofice File Cerk or as a Packager, which the vocational expert
testified are light, unskilled work, with low stress.” Tr. 20.
However, the VE actually testified that the position as Packager
was nedium unskilled work and that the File Cerk work was sem -
skilled, light work. Tr. 52.



Sept enber 27, 2001, notes that the Adm nistration “needed nore
information in order to continue work on [her] claim” but
plaintiff did not show up for her schedul ed exam nation or
contact the disability office. Tr. 60. 1In his decision, the ALJ
noted that the evaluation had not been conpleted, but did not
inquire into the matter at the hearing fromM. WIIlianms or her
attor ney.

At the conclusion of the hearing, plaintiff’s counsel
requested that, if the ALJ was unable to make a favorable
determnation for plaintiff based on the record, a suppl enental
hearing be held for the testinmony of a psychiatric nedical
expert. Tr. 56. On Septenber 12, 2002, the ALJ wote to
plaintiff’s counsel indicating that he saw no need for further
heari ngs or exam nations. Tr. 85.

The Comm ssioner objects to the Magistrate Judge’s
conclusion that a psychiatric evaluation is warranted, arguing
that the Social Security regulations state that the
Adm nistration may find a claimant not disabled if he or she
fails to show up for a schedul ed eval uati on and does not provide

a good reason for the failure to do so.* The plaintiff did not

*“1f you are applying for benefits and do not have a good
reason for failing or refusing to take part in a consultative
exam nation or test which we arrange for you to get information
we need to determ ne your disability or blindness, we may find
that you are not disabled or blind.” 20 CF.R 8 404.1518(a).
The regul ation gives a |ist of exanples for what may be
considered a “good reason,” including illness and not havi ng had
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of fer a good reason for her failure to appear at the eval uation,
and she shoul d not be allowed a “second bite at the apple,”
argues the Conm ssi oner.

As the Comm ssioner correctly notes, Social Security
Regul ations permt the Admnistration to deny benefits on the
basis of a m ssed evaluation. The case |aw on the matter,
however, illustrates that the failure to appear for a schedul ed
exam nation is rarely seen as a definitive bar to benefits, and
that courts will look to see if the ALJ had substantial evidence
for his decision in the absence of the evaluation. See, e.qg.

Lepenica v. Conm ssioner of Soc. Sec., 107 Fed. Appx. 291, 294

n.1 (3d Gr. 2004) (because there was substantial evidence in the
record to support the ALJ's denial of benefits, the court did not
address whether the refusal to undergo an exam nation was grounds

for the denial); Ettinger v. Heckler, 1985 W. 4287, at *2

(E.D.Pa. 1985) (plaintiff’s failure to conplete nedical test and
to provide a tinely and adequate reason was di spositive of the
case but court reviewed substantive clains as well).

The Seventh Circuit has noted that it was told that it
was “the policy of the Social Security Admnistration ... not to
i npose this sanction [of denial of benefits] but instead to

decide the claimon the basis of the remaining evidence.” Pearce

received informati on about the test. 20 CF.R 8§ 404. 1518(b).
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v. Sullivan, 871 F.2d 61, 62 (7th Cir. 1989).

In light of the ALJ's failure to request an expl anation
for the m ssed appointnment fromplaintiff or plaintiff’s counsel,
and the reluctance of courts to bar benefits based solely on a
m ssed exam nation, the Court will therefore determ ne whether,
in the absence of a psychiatric evaluation, the ALJ's decision to
deny benefits to plaintiff was based on substantial evidence.

The Court agrees with the Magi strate Judge and concludes that it
was not .

2. The substantial evidence standard

The ALJ found that plaintiff was “able to attend to
activities of daily living if she is so notivated,” based on her
testinony that she is ready four days a week to be picked up by a
van to attend her treatnment program and that she attends church
every Sunday. However, the ALJ found that plaintiff’s subjective
conplaints were not credible. Tr. 20.

“An ALJ nust give serious consideration to a claimant’s
subj ective conplaints ... even where those conplaints are not

supported by objective evidence.” Mson v. Shalala, 994 F.2d

1058, 1067 (3d Cir. 1993) (quoting Ferguson v. Schweiker, 765

F.2d 31, 37 (3d Gr. 1985)). Therefore, if an ALJ does not
accept a claimant’s subjective conplaints, the ALJ is “obligated

to explain his reasoning.” Smth v. Barnhart, 2003 W. 22917513,

at *6 (E. D. Pa. 2003) (because |evel of pain described by
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plaintiff not consistent with ALJ's determ nation that she

retai ned RFC to work, and because ALJ did not explain his reasons
for rejecting plaintiff’s testinony, ALJ s decision not supported
by substantial evidence).

Here, the objective evidence shows that plaintiff has
been hospitalized at least two tines for depression, and attends
a psychiatric treatnment programfour tinmes a week. Her daily
progress notes detail that, as late as July 2002, plaintiff
presented as depressed, with limted coping skills. Tr. 396.
Plaintiff was assigned an intensive case nmanager, who assists her
with tasks of daily living.

Plaintiff testified that her daughter assisted her with
househol d chores, and that when she was not at her program she
| ay around the house. Tr. 49. She testified that she did not do
any chores around the house and that she was unable to cook for
her famly nore than two days a week. Tr. 47. The ALJ found
t hese conplaints not credible.

Plaintiff’s subjective conplaints are not consistent
with the ALJ's finding that she retains the residual functional
capacity to work at her old jobs. The ALJ did not adequately
explain his reasons for finding these conplaints not credible.
The ALJ rejected plaintiff’s testinony regarding her nental

i npai rment, but in noting why her testinony was not credible,

12



poi nted back to other testinmony she gave.® Tr. 20.

Al though there is evidence to support the contention
that plaintiff can function i ndependently, such as her testinony
that she attends church every Sunday, there is also evidence to
support the contention that plaintiff needs the assistance of an
intensive daily program an intensive case manager, and her
daughter to help her conplete daily tasks. The objective
evidence in the record, as well as plaintiff’s subjective
conplaints, point to the need for a psychiatric evaluation for
the Court to make an assessnent on disability. In light of the
Court’s review of the record, and the AL)' s failure to adequately
explain his rejection of plaintiff’s subjective conplaints, the
Court concludes that the ALJ's decision to deny benefits in this
case was not based on substantial evidence.

3. The Vocational Expert’s hypotheti cal

The Magi strate Judge al so found that the ALJ should
have credited the suppl enental hypothetical plaintiff’s counsel’s
presented to the VE during the hearing. During the hearing, the
VE expl ai ned the skill and stress levels of plaintiff’'s forner
work. Tr. 52-53. Plaintiff’s counsel then asked the VE whether
an individual who laid around all day and coul d not function

woul d be able to performa |owstress job, and the VE responded

*Plaintiff “attends church every Sunday, according to her
testinmony.” Tr. 20.
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that such an individual would not be able to maintain enploynent.
Tr. 54. The ALJ did not consider this scenario.

The Magi strate Judge stated that the ALJ shoul d have,
at the very least, discussed the supplenental hypothetical, and
expl ai ned his reasons for its rejection. The Comm ssi oner
obj ects that because the suppl enental hypothetical was based on
plaintiff’s subjective conplaints, and the ALJ had found these
conplaints not credible, the ALJ was not obligated to consider
t he suppl enental hypot heti cal .

A hypot hetical “nust reflect all of claimant’s
i npai rnments that are supported by the record; otherw se the
guestion is deficient and the expert’s answer cannot be

consi dered substantial evidence.” Chrupcala v. Heckler, 829 F.2d

1269, 1276 (3d Cir. 1987). Here, as described above, it is

uncl ear why the ALJ rejected plaintiff’s subjective conplaints.

It is also unclear for what reasons, if any, he rejected
plaintiff’s suppl enental hypothetical. The ALJ s decision sinply
does not provide enough information for the Court to find that it

was supported by substantial evidence.?®

®Plaintiff objects to the Report and Recommendation’s
determ nation that there is not substantial evidence to find that
plaintiff is disabled. Plaintiff points to evidence in the
record denonstrating that plaintiff needs an intensive day
programto prevent hospitalization, and needs the assistance of
an intensive care nanager. Because, however, there is evidence
tending to show that plaintiff is able to function independently
at tinmes, the Court agrees with the Magistrate Judge that a
consul tative psychiatric evaluation is needed before a
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I11. CONCLUSI ON

Pursuant to 42 U.S.C. 8 405(g), the Court finds there
is not substantial evidence to support the ALJ' s decision to deny
plaintiff social security benefits. After review of the record,
the Court determ nes a psychiatric evaluation is warranted.

For the foregoing reasons, the Court will deny the
Comm ssioner’s notion for summary judgnent and the plaintiff’s
nmotion for summary judgnent. The Report and Reconmendation wil|l
be approved, and the Comm ssioner’s and the plaintiff’s
objections will be denied. The matter is remanded for further
proceedi ngs consistent with this opinion.

An appropriate order foll ows.

determ nation on disability can be nade.
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I N THE UNI TED STATES DI STRI CT COURT
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COW SSI ONER OF SOCI AL
SECURI TY,

Def endant .

ORDER

AND NOW this 17th day of March 2006, upon
consideration of the parties’ cross-notions for summary judgnent
(docs. no. 7,8), and after review of the Report and
Reconmendati on of United States Magistrate Judge Arnold C
Rapoport (doc. no. 10), the Comm ssioner’s (Cbjections thereto
(doc. no. 11), and the Plaintiff’s Qbjections thereto (doc. no.
12), it is hereby ORDERED for the reasons provided in the
acconpanyi ng nmenor andum t hat :

1. The Report and Reconmendation (Doc. No. 10)is

APPROVED,;

2. Def endant’ s (bj ections (doc. no. 11) are DEN ED,

3. Plaintiff’s Qbjections (doc. no. 12) are DEN ED,

4. Plaintiff’s notion for summary judgnent (doc. no.

7) is DEN ED;
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5. Def endant’ s notion for summary judgnent (doc.
no. 8) is DEN ED; and
6. The matter is REMANDED for further proceedi ngs

consistent wth the acconpanyi ng nmenorandum

AND I'T I S SO ORDERED.

s/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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