IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DAVID FARKAS

CIVIL ACTION

NO. 05-CV-2741
CARPENTER TECHNOLOGY CORP.
SURRICK, J. MARCH 8, 2006

MEMORANDUM & ORDER

Presently before the Court is Defendant’s Motion For Summary Judgment (Doc. No. 7).
For the following reasons, Defendant’ s Motion will be granted.
. BACKGROUND

A. Facts

Plaintiff David Farkas worked as a metallurgist for Defendant Carpenter Technology
Corporation (“Carpenter”) since 1982. On May 28, 2001, Plaintiff suffered a stroke, which
caused him to be hospitalized for approximately one week. Plaintiff then applied for and was
granted leave under the Family and Medical Leave Act (“FMLA”). He returned to work on July
5, 2001. At first, Plaintiff’s physician restricted Plaintiff’s work schedule to three days per week,
to be spent in the office only and not in the steel mill. On August 22, 2001, his physician
increased hiswork schedule to four days per week. Plaintiff was permitted to work with these
restrictions.  On October 12, 2001, Plaintiff’s physician lifted all restrictions on Plaintiff’s work
schedule. From October 12, 2001 until his termination on November 17, 2003, Plaintiff was able

to perform hisjob at Carpenter without restriction.



In his 2002 and 2003 annual performance reviews, Plaintiff received criticisms related to
his job performance. (Farkas Dep. at Exs. 11-12.) Some of these criticisms were similar to
criticisms that Plaintiff had received in his 1998, 1999, and 2000 performance reviews—reviews
that Plaintiff had received before he suffered the stroke. These criticisms included concerns
about his leadership skills, accountability, time management, and prioritizing. (Farkas Dep. at
Exs. 8-10.) In October 2003, Plaintiff’simmediate supervisor, John McGraw (hereinafter
“McGraw”), had a meeting with Plaintiff regarding McGraw’ s concerns about Plaintiff’s failure
to complete ongoing projectsin atimely fashion. (McGraw Dep. at 70-77; Farkas Dep. at 100-
02; id. at Ex. 14.) At this meeting, Plaintiff indicated to McGraw that he did not want to stay in
his current position with Carpenter and that he wanted to be transferred to aless stressful job.
(McGraw Dep. at 70-76; Farkas Dep. at 100-02.) Shortly after this meeting, McGraw discovered
that Plaintiff had committed a significant error with regard to a product that Carpenter was
manufacturing for Mercury Marine, one of Carpenter’s major customers. (McGraw Dep. at 82-
86.) Thiserror caused the Defendant great concern related to keeping the client. It also cost
Defendant approximately $18,000 to remedy the error. (Id. at 83-85; McElwee Dep. at 60-62.)
Citing Plaintiff’ s declining job performance, failure to improve on noted deficiencies, and the
aforementioned error with Mercury Marine, Carpenter terminated Plaintiff’s employment on
November 17, 2003. (Farkas Dep. at Ex. 15.)

B. Procedural History

On July 26, 2004, Plaintiff filed an administrative claim of discrimination with the Equal

Employment Opportunity Commission (*EEOC”) and with the Pennsylvania Human Relations



Commission (“PHRC”).! On February 9, 2005, the EEOC sent Plaintiff a Dismissal and Notice
of Right to Sue letter advising that it was closing his file and advising Plaintiff of hisright to sue.
(Compl., Doc. No. 1 a Ex. B.)

In May 2005, Plaintiff filed suit in the Court of Common Pleas of Lehigh County,
alleging that Defendant violated the Americans with Disabilities Act (“ADA”), 42 U.S.C. 8§
12101 et seg., and the Pennsylvania Human Relations Act (*PHRA”), 43 Pa. Cons. Stat. § 951 et
seg. (Doc. No. 1 11116-18.) On June 7, 2005, Defendant filed a Notice of Removal in this Court.
(Id.) Defendant hasfiled the instant Motion requesting summary judgment on both of Plaintiff’s

claims.

! Plaintiff’s complaint filed with the EEOC stated as follows:

| began my employment with Carpenter Technology Corporation as a
Associate Metallurgist, on 7/01/82, and have progressed to the level as a Senior
Metalurgist. My annual reviews were mostly very favorable and | enjoyed my
work. On May 28, 2001, | had suffered with amajor medical condition which
caused me to be out of work for afew days. | had afull recovery and returned
back to work after approximately three months and | told John McGraw,
Supervisor, that | was not limited in performing any aspects of my job. |
gradually worked more and more hours upon my return to work until | was ableto
resume full time employment around December 2001. | noticed that my annual
performance were lower after my illness, yet nothing was ever noted which caused
me to have concerns about my employment, yet on November 17, 2003, John
McGraw terminated me due to “performance concerns.” No warnings (written or
verbal) were ever given to me regarding poor performance prior to my
termination. | strongly believe that the company perceived my condition asa
financial risk and this was the real reason for my termination.

| believe that | have been discriminated against because of my medical
condition in violation of the Americans with Disabilities Act (ADA).

(Farkas Dep. at Ex. 16.)



. LEGAL STANDARD

Summary judgment is appropriate “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that thereis no
genuine issue as to any material fact and that the moving party is entitled to ajudgment as a
matter of law.” Fed. R. Civ. P. 56(c). A genuineissue of material fact exists only when “the
evidence is such that areasonable jury could return averdict for the non-moving party.”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). The party moving for summary
judgment bears the initial burden of demonstrating that there are no facts supporting the
nonmoving party’s legal position. Celotex Corp. v. Catrett, 477 U.S. 317, 322-24 (1986). Once
the moving party carries thisinitial burden, the nonmoving party must set forth specific facts
showing that there is agenuineissuefor trial. Fed. R. Civ. P. 56(e); see also Matsushita Elec.
Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986) (explaining that the nonmoving party
“must do more than simply show that there is some metaphysical doubt as to the materia facts’).
“The nonmoving party . . . ‘cannot rely merely upon bare assertions, conclusory allegations or
suspicion’ to support itsclaim.” Townesv. City of Phila., Civ. A. No. 00-CV-138, 2001 U.S.
Dist. LEXIS 6056, at *4 (E.D. Pa. May 11, 2001) (quoting Fireman’s Ins. Co. v. DeFresne, 676
F.2d 965, 969 (3d Cir. 1982)). Rather, the party opposing summary judgment must go beyond
the pleadings and present evidence through affidavits, depositions, or admissions on file to show
that thereisagenuineissuefor trial. Celotex, 477 U.S. at 324. When deciding a motion for
summary judgment, the court must view facts and inferences in the light most favorable to the

nonmoving party. Anderson, 477 U.S. at 255; Segel Transfer, Inc. v. Carrier Express, Inc., 54



F.3d 1125, 1127 (3d Cir. 1995). However, we will not resolve factual disputes or make
credibility determinations. Segel Transfer, Inc., 54 F.3d at 1127.
[11.  LEGAL ANALYSIS

Title | of the ADA prohibits discrimination by certain private employers against
individuals with disabilities. Specificaly, it provides that no covered employer “shall
discriminate against a qualified individua with a disability because of the disability of such
individua in regard to job application procedures, the hiring, advancement, or discharge of
employees, employee compensation, job training, and other terms, conditions, and privileges of
employment.” 42 U.S.C. 8 12112(a). In order to make out a primafacie case under the ADA, a
plaintiff must demonstrate: “(1) heis adisabled person within the meaning of the ADA; (2) heis
otherwise qualified to perform the essentia functions of the job, with or without reasonable
accommodations by the employer; and (3) he has suffered an otherwise adverse employment
decision asaresult of discrimination.” Gaul v. Lucent Techs., Inc., 134 F.3d 576, 580 (3d Cir.
1998). Under the Act, a“disability” isdefined as. “(A) aphysical or mental impairment that
substantially limits one or more of the major life activities of such individual; (B) arecord of
such impairment; or (C) being regarded as having such impairment.” 42 U.S.C. § 12102.
Defendant contends that Plaintiff has failed to establish a primafacie case because Plaintiff has
not established that he has a disability under any of the ADA’s definitions.

A. Impairment That Substantially Limitsa Major Life Activity

“Itisinsufficient for individual s attempting to prove disability status under thistest to
merely submit evidence of amedical diagnosis of animpairment.” Toyota Motor Mfg., Ky., Inc.

v. Williams, 534 U.S. 184, 198 (2002). The ADA requiresthat a plaintiff must also offer



evidence that the extent of the limitation caused by their impairment is substantial. 1d. Plaintiff
argues that his disability is his 2001 stroke, and that the stroke substantialy limited his ability to
work, amajor life activity. (Pl."”sMem. in Opp., Doc. No. 11 at 32.)

The Code of Federa Regulations specifically provides that to be disabled because of a
substantial limitation on the major life activity of working, a plaintiff must be:

significantly restricted in the ability to perform either a class of jobs or a broad

range of jobs in various classes as compared to the average person having

comparable training, skills and abilities. Theinability to perform asingle,

particular job does not constitute a substantial limitation in the major life activity

of working.
29 C.F.R. 8 1630.2())(3)(1). When Plaintiff requested FMLA leave immediately after his stroke,
Defendant granted his request. (Farkas Dep. at 33.) In addition, Plaintiff admitted in his
deposition that on October 12, 2001, when he returned to a full five-day work schedule, he was
ableto perform all the functions of his metallurgist position. (Id.) Indeed, according to
Plaintiff’s Complaint, he made a“full recovery” upon his return to work. (Doc. No.119.) The
only evidence of any kind that Plaintiff offersto demonstrate that his stroke substantially limited
his ability to perform “either a class of jobs or abroad range of jobs’ are the negative
performance evaluations submitted by Plaintiff’s supervisor after Plaintiff’s stroke. (Doc. No. 11
at 32.) According to Plaintiff, these negative reviews clearly demonstrate “that Farkas' ability to
work was impacted by his stroke.” (1d.)

Asan initial matter, we note that Plaintiff’ s own testimony undermines this argument,
since he has disputed the accuracy of these very reviews. (Farkas Dep. at 70-99.) More

importantly, these performance evaluations do not indicate that Plaintiff was limited in his ability

to perform aclass of jobs, let alone substantially limited. In the 2002 and 2003 eval uations,



Plaintiff’s supervisor indicated that he did not believe that Plaintiff had demonstrated enough
leadership qualities, that he had time management problems, that he did not take responsibility
for work, and that he was indecisive. (Farkas Dep. Exs. 11, 12.) Thereisno evidence that
Plaintiff was unable to perform hisjob. This conclusion is underscored by Plaintiff’ s testimony
that he was, in fact, able to carry out the essential functions of his position. In his deposition,
Plaintiff admitted that only after he was terminated did he believe that his stroke had affected his
ability to perform hisjob. (Farkas Dep. at 124-25, 127-28, 132-33.) After athorough review of
the record, we are satisfied that Plaintiff has failed to demonstrate that his stroke substantially
limited his ability to work. Plaintiff went back to work shortly after his stroke and performed his
job without limitation. See Hill v. Steven Motors, Inc., 97 Fed. App'x 267, 276 (10th Cir. 2004)
(plaintiff did not suffer substantial limitations on her ability to work after her stroke, despite
having to undergo a“relearning process’ and occasionally losing her balance); Mitchell v. Girl
Scouts of the U.SA., No. 98-CV-3730, 2003 WL 22705121, at *6-7 (S.D.N.Y. Nov. 17, 2003)
(plaintiff’s contentions that after her stroke she was unable to do a*“ substantial amount of
walking,” clean, or ride abike did not meet criteriafor disability under the ADA). Moreover, the
deficiencies noted in his reviews existed both before and after his stroke. Accordingly, Plaintiff
has failed to establish that he suffers from a disability as that term is used in the ADA.

B. Record of Disability

Plaintiff has also failed to demonstrate that he has arecord of having adisability. “Hasa
record of such impairment means has a history of, or has been misclassified as having, a mental
or physical impairment that substantially limits one or more mgjor life activities.” 29 C.F.R. §

1630.2(k). Plaintiff contends that “ Defendant had compiled a substantial record” of Plaintiff’s



disability, and that this record was well-known by Defendant. (Doc. No. 11 at 34.) Itis
undisputed that Defendant was aware that Plaintiff had a stroke. However, thisaoneis not
sufficient to satisfy the requirements of the ADA. “A plaintiff attempting to prove the existence
of a‘record’ of disability still must demonstrate that the recorded impairment is a‘disability’
within the meaning of the ADA.” Ticev. Centre Area Transp. Auth., 247 F.3d 506, 513 (3d Cir.
2001). Asdiscussed above, Plaintiff has not demonstrated that his stroke is a disability under the
ADA because he has offered no proof that his ability to work was substantially limited. See, e.g.,
Sorensen v. Univ. of Utah Hosp., 194 F.3d 1084, 1087 (10th Cir. 1999) (plaintiff did not meet
standard for “record of disability” where plaintiff’s hospitalization affected her for only a brief
period and did not impact her ability to perform her job, because she did not suffer an
impairment that substantialy limits amajor life activity).

Similarly, Plaintiff has offered no evidence that Defendant “misclassified” him as having
an impairment that substantially limited his ability to work. Although Defendant was aware that
Plaintiff had been hospitalized for a stroke and subsequently granted his request for FMLA leave,
thereis no indication in the record that Plaintiff’s supervisors believed him to be incapable of
working. Plaintiff’s own doctor lifted all restrictions on his work schedule in October 2001.
After that, Plaintiff himself indicated that he had made afull recovery. He also testified that after
October 2001, he did not need, nor did he request, a reasonable accommodation on account of his
stroke. (Farkas Dep. at 33, 133.) Plaintiff’s argument that Defendant misclassified him as
disabled has no basisin fact.

Plaintiff attempts to use McGraw’s statements in an October 27, 2003 memo to establish

a“record” of disability. Inthat memo, McGraw refers to a discussion he had had with Plaintiff



in which Plaintiff indicated that he wanted aless stressful position at Defendant. McGraw notes
that “[b]ased on Dave' s state of mind and the cited affect [sic] on his health together with his
lack of performance in this position over the past severa years, we should consider removing
Dave from this position as soon as possible.” (Farkas Dep. at Ex. 14.) Plaintiff’sreliance on this
statement is at best misguided and at worst, intentionally misleading. The health effects
referenced in the memo are the stress-rel ated issues that Plaintiff discussed with McGraw.?
(Farkas Dep. at 111-12.) Plaintiff admitsthat he did not think these issues were related to his
stroke, and that he did not tell McGraw that they were related to his stroke. (Farkas Dep. at 111-
14.) Without any evidence that Defendant had classified him as having a disability that
substantially limited his work, Plaintiff has failed to satisfy the “record of such impairment” test.

C. “Regarded As’ Disability

In order to prove that a defendant regarded a plaintiff as disabled, the plaintiff must prove
that: “(1) acovered entity mistakenly believes that a person has a physical impairment that
substantially limits one or more major life activities, or (2) a covered entity mistakenly believes
that an actual, nonlimiting impairment substantially limits one or more magjor life activities.”
Sutton v. United Air Lines, Inc., 527 U.S. 471, 489 (1999). Defendant contends that thereis no
evidence indicating that Defendant believed he had an impairment that substantialy limited his
life activities. While Plaintiff argues that Defendant was aware that he had been hospitalized for

astroke, the Third Circuit has observed that “the mere fact that an employer is aware of an

2 Although Plaintiff does not make this argument, we also note that these stress-rel ated
health issues—"irregular heartbeat and chronic hemorrhoids’ (Farkas Dep. at 111-12)—do not
independently satisfy the ADA’s definition of a disability, because there is no evidence that they
substantially limited his ability to work. See 42 U.S.C. § 12102; 29 C.F.R. 8§ 1630.2(j)(3)(1).

9



employee'simpairment isinsufficient to demonstrate either that the employer regarded the
employee as disabled or that that perception caused the adverse employment action.” Kelly v.
Drexel Univ., 94 F.3d 102, 109 (3d Cir. 1996). Plaintiff also claims that “ Defendant considered
Farkas as being unable to perform awide range of jobs.” (Doc. No. 11 at 35.) However,
Plaintiff offers no support for this contention. To the extent that Plaintiff is suggesting that the
fact that Defendant terminated Plaintiff’ s employment is evidence that Defendant considered
Farkas unable to perform awide range of jobs, this argument is circular in its reasoning and
therefore unhelpful. See Zalepa v. Cornerstone Tech., LLC, No. CV 03-1850, 2005 WL
3234314, at *7 (M.D. Pa. Nov. 30, 2005) (“The notion that defendant must have fired plaintiff
because it regarded him as disabled and that it plainly regarded him as disabled because it fired
him is attractive but circular—it lacks a causal antecedent.”) (interna citations omitted).
Plaintiff relies on the Third Circuit’ s opinion in Taylor v. Pathmark Sores, 177 F.3d 180
(3d Cir. 1999), for the proposition that “in general, an employer’ s perception that an employee
cannot perform awide range of jobs sufficesto make out a‘regarded as’ claim.” 1d. at 188.
However, in Taylor there was actual written evidence that the employer did not believe the
plaintiff could perform any job for the employer even with accommodation, and as aresult of this
perception the employer terminated the plaintiff. 1d. a 188. Thereisno such evidence in this
case, nor does Plaintiff provide any evidence that his termination was due to such a
misperception. The other cases cited by Plaintiff are distinguishable as well, in that those cases
involve fact patterns in which the employer drastically restricted plaintiff’s employment as a
result of the employer’ s belief that plaintiff was unable to perform arange of jobs. See, e.g.,

Williams v. Phila. Hous. Auth. Police Dep't, 380 F.3d 751 (3d Cir. 2004); Best v. Shell Oil Co.,

10



107 F.3d 544 (7th Cir. 1997); Dacasin v. Bay Area Rapid Transit Dist., No. C 97-0455, 1998
WL 827697 (N.D. Cal. Nov. 23, 1998). As previously discussed, the only restrictions that
Defendant placed on Plaintiff’swork as aresult of his stroke were those requested by Plaintiff or
Plaintiff’ s physician. After Plaintiff’s physician indicated that Plaintiff could work full-time,
there is no indication that Defendant regarded Plaintiff as unable to perform awide range of
jobs.®> Moreover, Plaintiff himself insisted that he had made a full recovery after his stroke.
Under the circumstances, there is no support for Plaintiff’s argument under the “regarded as” test
for disability.

D. Nondiscriminatory Reasons

Even if one were to somehow conclude that Plaintiff has established a prime facie case of
discrimination, one could not reasonably conclude that Defendant’ s proffered nondiscriminatory
reasons for their actions were pretext for discrimination. Plaintiff’s reviews over the years, even
before his stroke, showed deficienciesin his performance. Although Defendant was satisfied
with Plaintiff’s job performance and generally considered him a good employee, the deficiencies
were never really remedied by Plaintiff. Then, in 2003, Plaintiff made an error which could have
cost Defendant a client and did cost Defendant $18,000 to remedy. This coupled with Plaintiff’s

lack of progressin hisjob performance and Plaintiff’s expressed dissatisfaction with hisjob

® Plaintiff’ s allegation that Defendant took away his responsibilities for fuel injection
customers because of his stroke does not meet the standard under the “regarded as’ test. (See
Doc. No. 14 at 3; Farkas Dep. at 38-40.) The fact that Defendant removed Plaintiff from that one
particular job does not establish that Defendant regarded Plaintiff’ s stroke as substantially
limiting his ability to work at a broad class of jobs. Indeed, Plaintiff’s compensation and benefits
were not affected by the transfer of these responsibilities, and Plaintiff still had a“full plate” of
duties without the fuel injection job. (Farkas Dep. at 38-40.)

11



provide a nondiscriminatory explanation for Plaintiff’s termination.* Plaintiff has failed to offer
evidence of “weaknesses, implausibilities, inconsistencies, incoherencies, or contradictions’ to
rebut Defendant’ s nondiscriminatory reasons. Fuentesv. Perksie, 32 F.3d 759, 765 (3d Cir.
1994). The fact that Defendant’ s reasons may have been wrong, or mistaken, or demonstrated a
complete lack of loyalty to an employee of over twenty years service does not render the
employer’ s reasons pretextual. Seeid. (“To discredit the employer’ s proffered reason, however,
the plaintiff cannot simply show that the employer’ s decision was wrong or mistaken, since the
factual dispute at issue is whether discriminatory animus motivated the employer, not whether
the employer iswise, shrewd, prudent, or competent.”).

E. PHRA Claim

We similarly conclude that Plaintiff has not provided sufficient evidence of adisability
under the PHRA. The PHRA definition of disability is nearly identical to that of the ADA:
“(2) aphysical or mental impairment which substantially limits one or more of such person’s
major life activities; (2) arecord of having such an impairment; or (3) being regarded as having
such animpairment . ...” 43 Pa. Cons. Stat. 8 954(p.1). “The PHRA isbasically the same as
the ADA in relevant respects and ‘ Pennsylvania courts . . . generaly interpret the PHRA in
accord with its federal counterparts.”” Rinehimer v. Cemcolift, Inc., 292 F.3d 375, 382 (3d Cir.
2002) (citing Kelly, 94 F.3d at 105). Therefore, we will grant Defendant’ s Motion with respect

to Plaintiff’s PHRA claim also.

* It isworth noting that in 2001 and 2002, Defendant went through a downsizing in which
forty percent of its salaried employees were terminated. Thisincluded at |east three people who
were under McGraw’ s supervision. Plaintiff’s responsibilitiesincreased as aresult of the
downsizing.

12



V. CONCLUSION

Plaintiff has not met his burden to establish a primafacie case under the ADA or the
PHRA. He hasfailed to provide evidence demonstrating that he has a disability as defined by
these statutes. He has also failed to establish that Defendant’ s reasons for terminating him were
pretextual. Accordingly, we will grant Defendant’s Motion for Summary Judgment.

An appropriate Order follows.

13



IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DAVID FARKAS
CIVIL ACTION

NO. 05-CV-2741
CARPENTER TECHNOLOGY CORP.
ORDER
AND NOW, this 8" day of March, 2006, upon consideration of Defendant’s Motion For
Summary Judgment, it is ORDERED that Defendant’s Motion is GRANTED, and judgement is
entered in favor of Defendant Carpenter Technology Corp. and against Plaintiff David Farkas.

IT 1S SO ORDERED.

BY THE COURT:

S/ R. Barclay Surrick

R. Barclay Surrick, Judge



