IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROXANN LAPPI N : CIVIL ACTI ON
v. : 05- 1068

LEEFSON TOOL & DI E COMPANY

VEMORANDUM AND ORDER

JOYNER, J. February 28, 2006
Via the notion now pending before this Court, Defendant

Leef son Tool & Die Conpany (“Defendant”), noves for sunmmary

judgment of Plaintiff Roxann Lappin's (“Plaintiff”) enploynent

discrimnation clains. Plaintiff clains that she was subjected

to a hostile work environment as a result of sexual harassnent,

and that such harassment resulted in her constructive discharge

from Defendant’s enploy. For the reasons which foll ow,

Def endant’ s Motion shall be granted in part and denied in part.

Legal Standard for Summary Judgnent

In deciding a notion for summary judgnent under Fed. R Cv.
P. 56(c), a court nust determ ne “whether there is a genuine
issue of material fact and, if not, whether the noving party is

entitled to judgnent as a matter of law.” Medical Protective Co.

v. Watkins, 198 F.3d 100, 103 (3d Gr. 1999) (internal citation
omtted). Rule 56(c) provides that sunmary judgnent is properly
render ed:

: if the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with
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the affidavits, if any, show that there is no genuine

issue as to any material fact and that the noving party

is entitled to a judgnent as a matter of |aw.

Thus, sunmary judgnment is appropriate only when it is
denonstrated that there is no genuine issue as to any materi al
fact and that the noving party is entitled to judgnent as a

matter of | aw. Celotex Corp. v. Catrett, 477 U. S. 317, 322-32

(1986). An issue of material fact is said to be genuine “if the
evidence is such that a reasonable jury could return a verdict

for the nonnoving party.” Anderson v. Liberty Lobby, Inc., 477

U.S. 242, 248 (1986).

A party seeking summary judgnent bears the initial burden of
identifying portions of the record that denonstrate the absence
of issues of material fact. Celotex, 477 U. S. at 323. The party
opposing a notion for summary judgnent cannot rely upon the
al l egations of the pleadings, but instead nust set forth specific
facts show ng the existence of a genuine issue for trial. 1d. at
324; Fed. R Cv. P. 56(e).

Where, as here, a non-noving party fails to tinmely oppose a
nmotion for summary judgnent, the notion cannot sinply be granted

as uncontested.! See Loc. R Civ. P. 7.1(c). An unopposed

'Def endant’s notion was filed on Novenber 2, 2005.
Proceedings in this case were stayed by the order of this Court
dat ed Novenber 8, 2005 and Plaintiff was granted thirty (30) days
to obtain new representation after Plaintiff’s fornmer counsel was
permtted to wwthdraw fromthe case. Plaintiff did not have an
attorney enter an appearance on her behalf. On January 26, 2006,
this Court issued an Order to show cause why Defendant’s notion
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notion for summary judgnent may only be granted where the Court
determ nes that summary judgnent “appropriate” pursuant to Rule

56. Anchorage Assoc. v. Virgin Islands Bd. of Tax Review 922

F.2d 168, 175 (3d Cir. 1990); Fed. R Cv. P. 56(e). Summary
judgnent is “appropriate” where the novant has “shown itself to
be entitled to judgnent as a matter of law.” Anchorage, 922 F.2d
at 175. The Third Crcuit has explained that the anal ysis of
whet her summary judgnent is “appropriate” absent opposition
depends on which party bears the burden of proof. 1d.

Where the noving party has the burden of proof on the

rel evant issues, this neans that the district court

must determne that the facts specified in or in

connection with the notion entitle the noving party to

judgment as a matter of |aw. Were the noving party

does not have the burden of proof on the rel evant

i ssues, this means that the district court nust

determ ne that the deficiencies in the opponent’s

evi dence designated in or in connection with the notion

entitle the noving party to judgnent as a matter of

I aw.
Id. Thus, the court concluded, a |ocal rule cannot provide that
a notion for summary judgnent be automatically granted upon a
failure to respond. |[d.

The Third Circuit instead interpreted the |local rule, which

al l oned notions not opposed to be deened conceded, as giving the

shoul d not be granted. Plaintiff was given fourteen days to
submt a brief in opposition, but failed to do so. Although, as
di scussed above, we cannot dismss Plaintiff’s case based on her
failure to respond to the summary judgnment notion, Plaintiff is
war ned that continued failure to conply with the rules of
procedure and the orders of this Court may result in dismssal
for failure to prosecute.



failure to respond to a nmotion for summary judgnent the effect of
a wai ver of the right to controvert the facts asserted by the
nmovant. Anchorage, 922 F.2d at 175-76. The Third Circuit
expressed reluctance to limt this waiver to only those facts
adequately supported by the record. 1d. at 176. The court noted
that a local rule “could provide, or be construed to nean, that
all of the uncontroverted facts stated in or in connection with
the notion nay be accepted as true by the court whether or not so
evidenced.” 1d. The court, however, declined to decide that
i ssue because the facts alleged in the notion before it were
supported by previous filings of the non-novant or within the
personal know edge of counsel |[d.

Unlike the Virgin Islands | ocal rule considered in
Anchor age, however, the applicable local rule in this district
does not purport to allow sunmmary judgnent notions to be granted
as uncontested or conceded when the non-novant fails to tinely
respond. See Loc. R Cv. P. 7.1(c). Instead, this rule
specifically directs the Court to apply the standards set forth
in Rule 56(c) in determ ning the appropriateness of summary
judgnment. 1d. Thus, we renmain bound by Rule 56 and its
attendant decisional law to consider all facts and inferences in
the light nost favorable to the non-novant — a mandate which
seens inconpatible with crediting unsupported assertions of fact

made in a summary judgnent notion. See Fed. R Cv. P. 56;



Mat sushi ta, supra.

Fact ual Backqgr ound

Def endant Leefson Tool and Die Conpany is a netal stanping
busi ness | ocated in Folcroft, Pennsylvania. (Dep. of Daniel
Leefson (“Leefson Dep.”) at 4-5.) Daniel Leefson and his
brother, Richard Leefson, are co-owners of the conpany. (ld.) at
4. Daniel Leefson handles the “business” aspects of Defendant’s
operations, including personnel matters. (ld. at 6.)

Plaintiff Roxann Lappin started her enploynent with
Def endant in |ate Cctober, 2003. (Dep. of Roxann Lappin (“Pl.’s
Dep.”) at 23; Leefson Dep. at 6.) Before beginning her
enpl oynment, Plaintiff was interviewed by Daniel Leefson. (Pl.’s
Dep. at 23.) Plaintiff’s initial work assignnment was in the
machi ne shop. (lLd. at 24.) In Decenber, 2003, Plaintiff began
working in the mint area. (ld. at 24-25.) Plaintiff clains that
she was harassed by mnt supervisor WIlliam Chandler. Plaintiff
does not claimthat she was harassed during her enploynent with
Def endant by anyone other than Chandler. (ld. at 17.)2

Plaintiff’s allegations of harassnent focus on a nunber of
remar ks, nostly in the formof questions, nade by Chandl er
towards Plaintiff. According to Plaintiff’s testinony, Chandler
asked “do you swal | ow?” approximately fifteen or twenty tines,

“do you take it up the ass?” seven or eight times, “do you do it

2. Chandler is now deceased. (Pl.’s Dep. at 17.)
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wi th other wonen?” twenty-five or thirty tinmes, “do you do it

wi th animal s?” approximately ten tines, and “how would you |ike
todoit wth a horse’s big dick?” on nore than five, but |ess
than ten, occasions. (Pl.’s Dep. at 103-107.) Plaintiff

all eges that these statenents were all made during the tinme she
was working in the mnt, but that none of these statenents were
made in March or April of 2004. (ld. at 103-108.)

Plaintiff did not respond to these statenents until, in
February of 2004, she confronted Chandler in his office and told
himthat she didn't |ike the way he was speaking to her. (Pl.’s
Dep. at 53.) Wien M. Chandler replied that he was no | onger
satisfied with her job performance, Plaintiff indicated that she
intended to seek a transfer out of the mnt. (ld. at 53-54.)
Shortly thereafter, Plaintiff asked Daniel Leefson to transfer
her back to the machine shop fromthe mnt. (ld. at 55.)
Plaintiff did not provide Daniel Leefson with a reason for this
request. (ld.) Plaintiff’'s request was granted, and she returned
to the machi ne shop by March, 2004. (ld. at 55-56.) Plaintiff
wor ked in the machi ne shop through the end of her enploynment with
Def endant, except that she worked the night shift in the mnt for
two weeks in March, 2004. (l1d. at 57.) Chandler was not present
during those night shifts. (ld.)

In 2004, Plaintiff was provided with an enpl oyee information



booklet.® (Pl.’s Dep. at 28.) Plaintiff, by her signature,
acknow edged receipt of the “Leefson Tool & Die Co./Keystone M nt
Enpl oyee Information Booklet for 2004.” (Def.’s Br. Ex. 3.)

This informati on bookl et included a harassnment policy. Def.’s
Br. Ex. 5.) This policy stated that harassnent based on “race,
sex, religion, national origin, age (height, weight, marita
status), or disability will not be tolerated.” (1d.) The policy
provi ded nore detailed information concerning sexual harassnent,
expl aining the prohibition on quid pro quo harassnment, and

speci fyi ng that

3Def endant asserts in its notion that Plaintiff received an
enpl oyee i nformati on booklet “at the comencenent of her
enploynent.” (Def.’s Br. at 2.) It is undisputed that
Plaintiff’s enpl oyment commenced in Cctober of 2003. The cited
support for this statenent, however, establishes only that
Plaintiff received such a booklet at some tine in 2004.
Specifically, the relevant cited portion of Plaintiff’s
transcri pt reads as foll ows:

Q Let me show you Exhibit Leefson-1. |Is this your
signature on this page? You need to verbalize your

answer .

A Yes.

Q You were provided with an enpl oyee information
bookl et in 2004?

A Yes.

Q You signed acknow edgi ng that you had received it?

A Yes.

Q As far as you know this was given to the other
enpl oyees as wel | ?

A Yes.

Q Do you know when you received this in 20047

A No. | don’t know the actual date, no.

(Pl.”s Dep. at 27-28.) The signature page bears no date
indicating either the date that the booklets were received or the
date that the page was signed. (Def.’s Br. Ex. 4.)
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[ s] exual harassnent al so includes unwel cone sexual

flirtations, advances, or propositions, verbal abuse of

a sexual nature, subtle pressure or requests for sexua

activities, unnecessary touching of an individual,

graphic or verbal commentaries about an individual’s

body, sexually degrading words used to describe an

i ndividual, an [sic] display of sexually suggestive

objects or pictures in the workplace, sexually explicit

or offensive jokes, or physical assault.

(ILd.) The policy further provided that conplaints should be
directed to Myrna Wol man or Daniel Leefson or, if that “would
prove to be unconfortable,” to any other manager. (ld.) The
policy prom sed that confidential investigations wuld be
pronptly conducted and appropriate corrective actions taken if
warranted, and that conplaints could be made “w t hout fear of
retaliation.” (1d.)

On April 22, 2004, Plaintiff sought out Daniel Leefson
because Chandl er was maki ng faces and | aughing at her while she
performed work at a machine near the mnt door. (Pl.’s Dep. at
67.) According to Plaintiff, Chandler was standi ng approxi mately
seven feet away, and the behavior continued for three or four
mnutes. (ld. at 67-68.) Plaintiff left her work area and went
to Daniel Leefson’s office. (ld. at 68, 70.) Plaintiff told
Dani el Leefson that she felt she had been harassed by Chandl er,
and described the comments that she felt were i nappropriate.
(ILd. at 70.)

April 22, 2004 was the first tinme that Plaintiff conpl ai ned

about sexual harassnent. (Pl.’s Dep. at 28.) Plaintiff did not



conplain to Dani el Leefson about Chandl er maeking faces or
| aughing at her. (ld. at 59.) Plaintiff did indicate that she
and ot her enpl oyees were hesitant to conplain “because of their
jobs.” (1d.) According to Plaintiff, Daniel Leefson’ s initial
response to her explanation of what she perceived as harassnment
was to ask her why she would “lie about sonething |ike this.”
(Id. at 72.) Daniel Leefson indicated that he would investigate
by interview ng the other wonen that worked in the mnt area, but
asked her “why would you want to nmake an asshol e out of
yoursel f.” (1d.)

Plaintiff testified that, as a result of Daniel Leefson’'s
response to her conplaint, she decided that she would quit
i mredi ately rather than “nmake an asshol e out of [her]self.”
(Leefson Dep. at 73.) Once Plaintiff decided to | eave, she
sought out her sister, Lisa Hales, who was al so working for
Def endant, and told Hales of her decision. (Pl.’s Dep. at 74.)
Hal es decided to leave with Plaintiff. (lLd. at 74-75.) Both
wonen | eft work, and did not return. (ld.) After |eaving,
Plaintiff told Hal es about the perceived harassnent. (Lisa Hales
Dep. at 19.)

Plaintiff filed a conplaint with the Equal COpportunity
Enpl oyment Conmi ssion (“EEOC’). (Pl.'s Dep. at 103.) The EEOC
declined to conduct an investigation, and issued a right to sue

letter. (Def.’s Br. Ex. 6.)



Di scussi on

Def endant proffers three argunents for summary judgnment in
its favor. First, Defendant argues that Plaintiff has not
established that any harassnent was sufficiently severe or
pervasive to support a prim facie case for sexual harassnent
under Title VI1.4 (Def.’s Br. at 5-11.) Next, Defendant argues
that it is protected by the affirmative defense avail able
pursuant to the Suprenme Court’s decisions in Faragher and Ellerth
because they had a sexual harassnment policy in place and
Plaintiff failed to avail herself of its protections. (ld. at 11

(citing Faragher v. Gty of Boca Raton, 524 U. S. 775, 807 (1998);

Burlington Indus., Inc. v. Ellerth, 524 U S. 742, 765 (1998)).)

Last, Defendant argues that Plaintiff fails to show that she has
suffered a tangi bl e enpl oynent acti on because the circunstances
under which she left Defendant’s enploy do not neet the

requi renents for constructive discharge. (ld. at 12-13.)

Because of the interplay between the different aspects of
Plaintiff’s clains called into question by Defendant’s argunents,
we consider these in a different order than that presented in

Def endant’s noti on.

“Plaintiff also set forth clains under the Pennsylvani a
Human Rel ations Act (“PHRA’), but PHRA clainms are considered
within the sane legal framework as Title VII clainms. See, e.aq.
Weldon v. Kraft, Inc., 896 F.2d, 793, 796 (3d Cr. 1990).
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Failure to Show Sufficiently Severe or Pervasive Harassnment
To support a claimof discrimnation under the hostile work
envi ronnent framework, Plaintiff nust prove that (1) she suffered
intentional discrimnation because of her sex; (2) the
di scrim nation was severe or pervasive;® (3) the discrimnation
detrinmentally affected her; (4) it would have detrinentally
af fected a reasonable person in |ike circunstances; and (5) a

basis for enployer liability exists. See Kunin v. Sears Roebuck

& Co., 175 F.3d 289, 293 (3d Cr. 1999), cert. denied, 528 U S.

964 (1999). Defendant argues that Plaintiff’s testinony
regardi ng the frequency and nature of the comrents nmade by
Chandl er cannot, as a matter of |aw, support a hostile work
envi ronnent cl ai m because they do not establish that any
sufficiently severe or pervasive harassnent took place. (Def.’s
Br. at 7.)

The Suprenme Court has explained that “in order to be
actionabl e under the statute, a sexually objectionable
envi ronnent nust be both objectively and subjectively offensive,

one that a reasonable person would find hostile or abusive, and

Third Circuit cases have often phrased this el enent as
requi ring “pervasive and regular” harassnent. The Third Crcuit
recently acknow edged, however, that the difference between its
own formulation of this elenment and that of the Suprene Court,
whi ch requires “severe or pervasive” harassnment, is significant,
and that the latter nmust control. See Jensen v. Potter, No. 04-
4078, 2006 U.S. App. LEXIS 2316, *11 n.3 (3d Cr. Jan. 31
2006) (internal citations omtted).
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one that the victimin fact did perceive to be so.” Faragher,

524 U.S. at 787 (citing Harris v. Forklift Sys., Inc., 510 U S.

17, 21-22 (1993)). In determ ning whether an environnent is
sufficiently hostile or abusive to support a claim of
discrimnation, courts are directed to examne the totality of
the circunstances, including the "frequency of the discrimnatory
conduct; its severity; whether it is physically threatening or
humliating, or a nmere offensive utterance; and whether it
unreasonably interferes with an enpl oyee's work performance." 1d.
at 787-88 (quoting Harris, 510 U.S. at 23)). The Suprene Court
has further explained that Title VIl does not prohibit "genuine
but i nnocuous differences in the ways nen and wonen routinely
interact with nenbers of the sane sex and of the opposite sex."
Oncale, 523 U.S. 75, 81 (1998).

Plaintiff bears the burden of show ng that the all eged
harassnment was severe or pervasive. Because Plaintiff has not
responded to Defendants notion, the question before us is whether
“deficiencies in the opponent’s evidence designated in or in
connection wth the notion entitle the noving party to judgnment

as a matter of law.” See Anchorage, 922 F.2d at 175. |n support

of its argunent that Plaintiff fails to establish sufficiently
severe or pervasive harassnment, Defendant cites an abundance of
cases where, according to Defendant, summary judgnent was granted

“based upon nore egregious conduct.” (Def.’s Br. at 8-10.) 1In
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light of the proffered cases, Defendant concludes that no
reasonable jury could find that Plaintiff was subjected to sexua
harassnment. (ld. at 11.) W disagree.

Def endant relies heavily upon HI1t-Dyson v. City of Chicago,

282 F.3d 456 (7th Gr. 2001), cert. denied, 537 U.S. 820 (2002).

H |1 t-Dyson considered a hostile work environment claimbased on
two instances of inappropriate touching, which involved a

supervi sor touching the Plaintiff’s back and shoulder. Hilt-
Dyson, 282 F.3d at 459. The Seventh Circuit found this to be

i nactionable under Title VII , because it “involved no threats,
intimdation or humliation” and al so because the behavi or ceased
after the second incident. 1d. at 463. W agree with the

Seventh Circuit’s holding in HIt-Dyson, but fail to see its

applicability in this case.

It is undisputed that Plaintiff does not allege any inproper
touchi ng. She does, however, describe repeated instances of
comments of a clearly sexual nature. Her testinony, which is not
chal | enged by Defendant, sets out a total of at |east sixty-three
such comments over a period of approximately two and one half
months. This claimof repeated, overtly sexual comments is
di stingui shable fromthe two questionable, but not explicitly

sexual , touching incidents considered in Hilt-Dyson.

Furthernore, we are not persuaded that any of other cases

cited by Defendant represents a conparable and “nore egregi ous”
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pattern of harassnment such that Defendant is entitled to judgnent

as a matter of law. Many of the cited cases, |like Hilt-Dyson,

i nvol ve al |l egations of inappropriate touching, either alone or in
conjunction with other non-physical behavior. (See Def.’s Br. at
8-10.) The absence of an allegation or evidence of physical
conduct, however, does not itself entitle Defendant to judgnent
as a matter of law. Nor are we convinced that egregiousness is
tied solely to the severity, and never the pervasiveness, of
harassnent. None of the cases cited considered and rejected the
type of constant verbal sexual harassnent described by
Plaintiff’s testinony. (See Def.’s Br. at 8-10; Pl.’s Dep. at
103-108.)

Def endant has not shown that no reasonable jury could
concl ude that the behavior described by Plaintiff anounts to
severe or pervasive sexual harassnent. Defendant has, therefore,
failed to show that the clained evidentiary deficiency with
regards to the severity or pervasiveness entitles Defendant to
judgnent as a matter of |law. Thus, summary judgnent on the basis
that Plaintiff cannot show sufficiently severe or pervasive
harassment nust be deni ed.

Failure to Show a Tangi bl e Enpl oynent Action

Def endant argues that Plaintiff fails to show that she was

subject to a tangi ble enpl oynent action because she cannot

establish that she was constructively discharged. (Def.’s Br. at
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12-13.) W consider this issue before anal yzi ng Def endant’s

i nvocation of the Faragher-Ellerth affirmati ve def ense because,

where a constructive discharge is the result of an official act
by an enpl oyer, that enployer is not protected by the Faragher-

Ell erth defense. Pa. State Police v. Suders, 542 U.S. 129, 148

(2004). If no official act underlies a constructive discharge,
or if an enpl oyee cannot successfully support the constructively
di scharge claim no tangi bl e enpl oynent action has occurred, and

t he enpl oyer may assert the Faragher-Ellerth defense. See |d.

Plaintiff bears the burden of show ng that she was
constructively discharged. Because Plaintiff has not responded
to Defendants notion, we exam ne whether the asserted
deficiencies in Plaintiff’s evidence of constructive discharge

entitle Defendant to judgnent as a matter of |aw. See Anchorage,

922 F.2d at 175. To establish constructive discharge based on a
hostile work environnent, Plaintiff nust show that Def endant
knowi ngly permtted conditions of discrimnation in the
wor kpl ace, and that those conditions of discrimnation rendered
her working conditions were “so intolerable that a reasonable
person woul d have felt conpelled to resign.” Suders, 542 U. S at

147; Aman v. Cort Furniture Rental Corp., 85 F.3d 1074, 1084 (3d

Cr. 1999).
Plaintiff admts that she was not subjected to Chandler’s

comments after her transfer back to the machine shop. (Pl.’s
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Dep. at 103-108.) Plaintiff does not claimthat anyone ot her

t han Chandl er sexually harassed her. (ld. at 17.) Thus,
Plaintiff was, based on her testinony, free from Chandler’s
harassnment for at least a nonth and a half before she conpl ai ned.
(Ld. at 28.)

Because Plaintiff did not conplain of the harassnent, and
because Plaintiff sets forth no evidence that Defendant knew of
Chandl er’ s harassnent before she nmade her conplaint, Plaintiff
fails to establish that Defendant knew of the harassnent that
took place while Plaintiff worked in the mint and allowed it to
continue. Although Defendant becane aware of the all eged
harassnment on April 22, 2004, we cannot concl ude that Defendant
knowi ngly allowed it to continue such that it becane intol erable,
because Plaintiff |left Defendant’s enploy of her own volition
before an investigation could be carried out and any necessary
remedi al action taken. Furthernore, that Daniel Leefson’s
response to Plaintiff’s conplaint was, according to Plaintiff’s
testi nony, negative and even insulting, is not itself enough to
create an objectively intolerable work environnment, particularly
where Plaintiff does not conplain that Daniel Leefson harassed
her or retaliated against her.

In the absence of evidence of an objectively intolerable
envi ronment that persisted despite Defendant’s know edge thereof,

Plaintiff cannot show that she was constructively discharged.
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Thus, we find that Defendant has successfully identified
deficiencies in Plaintiff’s evidence of constructive discharge
that entitle Defendant to judgnent as a matter of |law. The
effect of this conclusionis limted to the dism ssal of
Plaintiff’s clainms to the extent that they are based on the

al | eged constructive discharge and to confirm ng that Defendant

may rai se a Faragher-Ellerth defense. Because the absence of the

constructive discharge or other tangi ble enploynent action does
not negate the underlying hostile work environment claim we
consi der Defendant’s affirmati ve defense.
Affirmative Defense to Enployer Liability

Def endant argues that Plaintiff’s claimnust fail because
Defendant is protected fromenployer liability by the Faragher-
Ellerth affirmative defense. (Def.’s Br. at 11.) The Suprene
Court in Faragher and Ellerth sought to limt the scope of

enployer liability under Title VII. See Faragher, 524 U. S at

807; Ellerth, 524 U S. at 765. To do so, the Court held that an
enpl oyer may establish an affirmative defense against liability
or damages by showing (1) that the enployer exercised reasonable
care to prevent and pronptly correct sexually harassing behavior;
and (b) that the plaintiff enployee unreasonable failed to take
advant age of the preventive or corrective nmeasures provi ded by
the enployer or to otherwise mtigate the harm 1d. In

asserting this affirmative defense, Defendant bears the burden of
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proof. Qur inquiry, therefore, is whether the facts specified by
Def endant in support of its notion entitle it to judgnent as a

matter of |aw. See Anchorage, 922 F.2d at 175.

In support of its affirmative defense, Defendant states that
“[d]uring Lappin’s enploynent, Leefson had in effect a
harassnent -free workplace policy.” (Def.’s Br. at 11.)
Def endant, however, has shown only that Plaintiff received a
bookl et that included a harassnent policy at sonme point before
she left on April 22, 2004. See supra n.3. Defendant has not
established that it inplenented and distributed this policy
before, or even during, the tinme that Plaintiff was working in
the mnt and subject to Chandler’s all eged harassi ng comments.
Dani el Leefson’s response to Plaintiff’s conplaint, by
di scouraging Plaintiff frompursuing the matter, creates an issue
of material fact as to the efficacy of the harassnent policy.
The response to Plaintiff’s conplaint also raises issues of
material fact as to whether Plaintiff’s was objectively
unr easonabl e both in del aying her conplaint and in | eaving before
an investigation could be conducted. Thus, Defendant has failed

to present facts in support of its Faragher-Ellerth defense that

entitle it to judgnent as a matter of |law, and sunmary j udgnment
as to Plaintiff’'s hostile work environnent claimis not

appropri ate.
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For all of the reasons set forth above, Defendant’s Mbtion
for Summary Judgnent is granted in part and denied in part

pursuant to the attached order.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROXANN LAPPI N : CIVIL ACTI ON
v. : 05- 1068

LEEFSON TOOL & DI E COMPANY
ORDER

AND NOW this 28th day of February, 2006, upon
consi deration of Defendant’s Mdtion for Summary Judgnment (Docs.
No. 17, 18), it is hereby ORDERED that the notion is GRANTED I N
PART and DENI ED I N PART as foll ows:
(1) Sunmmary judgnment is GRANTED and Plaintiff’s claimfor
damages on the basis of constructive discharge are
DI SM SSED.
(2) Summary judgnent as Plaintiff’s claimfor danages on
the basis of sexual harassnent resulting in a hostile

wor k environnment i s DEN ED

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.
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