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In this pro se habeas petition, the petitioner has
rai sed several prosecutorial msconduct and ineffective
assi stance of counsel clainms stemmng fromhis 1992 conviction
for first degree nurder and possessing an instrunent of crine.
The petitioner was convicted of nurdering Aaron Pendl eton in
1991. The petitioner was 16-years-old at the tinme of the nurder
and he received a sentence of life in prison.

The Court agrees with the report and reconmendati on of
the Chief United States Magistrate Judge M Faith Angell that the
petitioner’s petition for habeas corpus should be denied and
di sm ssed. The Court will wite separately with regard to sone
of the petitioner’s clainms in light of the Court’s independent
review of the petition for habeas corpus and the petitioner’s
objections to the report and recomendati on.

Specifically, the Court adopts the follow ng sections

of the report and recommendation: the background section, section



| of the discussion regarding the tineliness of the petitioner’s
clainms; section Il. A of the discussion regarding the |egal
standards for exhaustion and procedural default; section Il. C
hol ding that the petitioner’s sixth and seventh habeas clains are
procedurally defaulted; and section Il of the discussion
regardi ng the standard of review of state court proceedings.

The Court will wite separately with respect to the
remai ni ng sections of the report and recomrendation. All of the
i ssues the petitioner has raised are clainms of prosecutorial

m sconduct or ineffective assistance of counsel.

| . Prosecutorial M sconduct d ains

The petitioner has raised three clains of prosecutorial
m sconduct (identified in grounds one, two and five of his habeas
petition). Specifically, the petitioner has alleged that the
prosecutor: (1) inflamed the passions of the jury by invoking
synpat hy during closing; (2) consistently ignored the trial
court’s order not to nention a prior stabbing incident where the

petitioner allegedly stabbed the victim Aaron Pendleton;! and

! The petitioner raised this claimon direct appeal, but
framed the issue as a state law claim The respondents argued
t hat because the petitioner did not raise this as a clai mbased
on federal law in state court, the claimis not exhausted.

The petitioner did not reference the United States
Constitution or cite to federal |law when this issue was raised in
state court. However, in considering whether a claimhas been
exhausted, a court should look to “the substance of the claim
presented to the state courts, rather than its techni cal
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(3) inproperly labeled the petitioner’s testinony as |ess than
truthful.?2 Wth respect to (1) and (3) the petitioner argues
that his counsel was ineffective for failing to request a

mstrial or raise these issues on appeal.® For (2) the

designation.” Evans v. Court of Common Pl eas, 959 F.2d 1227,
1231 (3d Gr. 1992).

A prosecutor’s conments can rise to the |evel of unfairness
so as to violate a defendant’s due process rights. See Darden v.
Wai nwright, 477 U S. 168, 181 (1986). The Court concl udes that
t he substance of this claimraised a federal claim even if the
petitioner did not explicitly make reference to federal law. The
respondents concede that this claimwas raised on direct appeal
and appeal ed to the Pennsylvania Suprene Court. Thus, the Court
concludes that the petitioner has exhausted this claim

Addi tionally, the Superior Court only considered sonme of the
al | eged i nproper references to the stabbing incident, and
concl uded the other references were waived by the petitioner’s
failure to raise themin the Court of Common Pl eas. However
even considering all of the alleged inproper references, the
Court wll deny the petitioner’s habeas petition. Thus the Court
can reach the merits of this claimeven if it has not been
exhausted. See 28 U S.C. § 2254(b)(2).

2 The Court has serious reservations as to whether this
cl ai m has been exhausted. Although the petitioner raised the
i ssue of prosecutorial msconduct during summation in the context
of the prosecutor inproperly invoking synpathy on direct appeal
and appeal ed that issue up to the Pennsylvania Suprene Court, the
petitioner did not raise an objection to comments in the
prosecutor’s summation regarding the petitioner’s truthful ness
until he filed a PCRA petition. Because the petitioner did not
appeal the Superior Court’s decision denying his PCRA petition to
t he Pennsyl vania Suprene Court, it does not appear he has
exhausted this claim Because the Court will deny the
petitioner’s habeas petition, the Court can reach the nerits of
this claimeven if it has not been exhausted. See 28 U S.C. §
2254(b) (2).

® The Court will consider the underlying prosecutorial
m sconduct cl ains before considering the issue of whether the
petitioner’s counsel was ineffective for failing to request a
mstrial or pursue the issue on appeal.
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petitioner argues that the state court erred by not granting a
m stri al

The Court agrees with the conclusions of the state
courts that the petitioner is not entitled to relief on the basis
of his prosecutorial msconduct clainms and finds their
concl usi ons reasonabl e under existing Suprene Court precedent.
Any i nproper statenents nade by the prosecutor during the trial
were not so egregious as to deny the petitioner a fair trial in
light of the substantial evidence of the petitioner’s guilt.

To grant a petition for habeas corpus based on clains
of i nproper coments by a prosecutor, a court nust find that the
comments “so infected the trial with unfairness as to nake the
resulting conviction a denial of due process.” Darden v.

VWai nwight, 477 U S. 168, 181 (1986) (internal quotations
ommtted). A court should exam ne any offensive actions by a
prosecutor in the context of the trial as a whole. More v.
Morton, 255 F.3d 95, 107 (3d Gr. 2001). The severity of the
prosecutor’s actions, the effect of any curative instructions and
t he evi dence agai nst the defendant should be considered. 1d.
“[T] he stronger the evidence against the defendant, the nore

i kely that inproper argunents or conduct have not rendered the

trial unfair.” Marshall v. Hendricks, 307 F.3d 36, 69 (3d. G

2002) .

The petitioner’s first claimof prosecutorial



m sconduct concerns a statenent made by the prosecutor during
summat i on, which, the petitioner argues inproperly sought to

i nvoke the synmpathy of the jury. In his summation, referring at
first to the petitioner, the prosecutor stated:

He’s going to live with that the rest of his life.

He’'s 17 years old, but what about Aaron Pendl eton, he

was 17 years old, too? He doesn’'t even have the

opportunity to decide what’s going to happen with his
life, his life is gone, the nother and his parents have
tolive with that for the rest of their lives

What about the age of the deceased, the victim the man

who was pleading for his life, the young man hardly

nore than a child pleading for his life, crying, we're
supposed to forget that, forget his age and it’'s only

t he age of the defendant that counts?

(Trial Tr. 57-58, Sept. 24, 1992).

The petitioner’s second claimof prosecutori al
m sconduct argues that the prosecutor repeatedly ignored the
trial court’s ruling that a prior incident where the petitioner
al | egedly stabbed the victimwas i nadm ssabl e.

In his opening statenent, the prosecutor stated that
there was a prior incident where the petitioner stabbed the
victimon a bus. (Trial Tr. 22, Sept. 21, 1992). The prosecutor
then presented the testinmony of Mchael Jones who testified that
there was a prior incident on a bus where the petitioner stabbed
the victim (Trial Tr. 9, Sept. 22, 1992). The petitioner’s
trial counsel did not object to this testinony or the

prosecutor’s opening argunent, explaining that it was part of his

trial strategy to show a history of disputes between the
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petitioner and the victim (Trial Tr. 9-10, Sept. 22, 1992).
The prosecutor then presented the testinony of Justin
WIllians who also testified about the stabbing incident. M.
Wllians testified that the petitioner chased the victimoff the
bus and around nearby cars with a knife. (Trial Tr. 46-51, Sept.
22, 1992). At this tinme, the trial judge called counsel to
si debar, said he found the testinony “terribly prejudicial,” and
ordered the jury to ignore any testinony about a prior incident
with a knife. (Trial Tr. 52-59, Sept. 22, 1992). Despite this
ruling by the trial court, the prosecutor subsequently nade
several references to this stabbing incident.
| medi ately following the trial court’s ruling, the
prosecutor asked M. WIIians:
Al right. So, you said — we were at the point where
you say you saw — you didn’t see the defendant here
pi ck up the knife, but you saw him at sone point?
(Trial Tr. 59, Sept. 22, 1992). An objection was i medi ately
sustained. The prosecutor then offered to withdraw the w tness,
but in doing so stated:
Very well. 1’1l have to — in view of your honor’s
ruling, I would have to excuse the witness. Your honor
w shes to hear nothing further about knives.
(Trial Tr. 60, Sept. 22, 1992). Another objection was sustai ned.
Despite the prosecutor’s offer to wthdraw the w tness,

def ense counsel conducted a short cross-exam nation in which the

i ssue of the petitioner chasing the victimwas raised.



Thereafter, on redirect exam nation, the prosecutor continued to
guestion M. WIIlians about the stabbing incident as follows:

Q All you saw is this defendant chasing the
deceased, is that right, Aaron?

Yeah.

Q Then you saw when Aaron cane back, he said, “Look
| " m st abbed” ?

(Trial Tr. 61-62, Sept. 22, 1992). Defense counsel objected
again and noved for a mstrial. The objection was sustained, but
the notion for a mstrial was denied. The trial court once again
instructed the jury to disregard any reference to a knife or

st abbi ng.

The foll ow ng day, the prosecutor once again continued
to make reference to this stabbing incident. |In cross-exam ning
a defense character w tness, John Banner, the prosecutor asked:

Al right. Now, anong the persons whom you’ ve had

t hese discussions with, that the defendant is a

peaceful person, was there ever any di scussion of an

i nci dent where he chased sonebody around a car?

(Trial Tr. 10, Sept. 23, 1992). The trial court sustained
anot her objection and instructed the jury to disregard the
guesti on.

Later that day, during the recross-exam nation of
anot her defense w tness, Naaem Frisby, who testified that the
petitioner was upset the night of the shooting, the prosecutor

asked:

Did you know i f he was upset at his prior incident that
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happened i nvol ving a knife?

(Trial Tr. 27, Sept. 23, 1992). After an objection, the
prosecutor withdrew the question. The trial court denied another
notion for a mstrial, but once again instructed the jury in the
“strongest possible terns” to disregard the question concerning
the knife incident.

The prosecutor continued to nmake reference to this
i nci dent though. Wen the petitioner took the stand on direct
exam nation, he nade reference to previous incidents between
himself and the victim but did not testify to the details of
these incidents. |In his cross-exam nation of the petitioner, the
prosecut or asked:

Now, you nentioned the previous incident, sir, you

brought it up, not I, you said that you were afraid of

hi m because of a previous incident. |In other words, it
made you terrified of this nman because you stabbed hinf?
(Trial Tr. 79, Sept. 23, 1992). Yet another notion for a
m strial was denied, but the jury was instructed to disregard the
reference to a stabbing.

Finally, follow ng sonme generalized references to a
prior incident sonme nonths ago involving the petitioner and the
victimby the petitioner’s trial counsel in his sunmation, the
prosecutor nmade three nore references to this stabbing incident
during his closing argunent. First, with respect to an incident

where the victimassaulted the petitioner the night the victim

was killed, the prosecutor stated:
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Anot her fact is the thing that necessitated or caused
this instance was a prior incident wherein the

def endant was pursuing the deceased, and you heard what
happened.

Second, referring to testinony that witnesses saw t he
petitioner chase the victimprior to shooting him the prosecutor
st at ed:

[ When you see that person [the victin], he starts to
run away fromyou and you start to chase himand you're
afraid of hin? | nmean, does that nake sense? |’'m
afraid of sonebody |I’m chasing and that person is
runni ng away. He had chased this person once before,

t he deceased, he chased himaround cars.

Finally, the prosecutor argued:
And we know there was a prior incident where he [the

petitioner] denonstrated such a propensity in chasing
t he deceased, trying to make it sound like it’'s so

conpletely out of character, like this is something
t hat never happened before in the whole life of this
i ndi vidual . Nonsense.

W listened to or [sic] Owin Geene, sounds like it’s
very nmuch in character for himto do this, very nuch in
character. And if you listen to the witness Justin
WIlliams who testified, when he said when the deceased
said, renenber, “My God, what’s this man doing?” He
ran away. That’s what the deceased said when he was on
the bus. | nmean, this isn't the first time, this isn't
anyt hi ng so unusual, but there s nore.

(Trial Tr. 44-59, Sept. 24, 1992). Defense counsel objected to
the first two argunents, but not the third. Additionally, sone
references by the prosecutor to the petitioner chasing the victim
all the tinme were objected to. (Trial Tr. 51, Sept. 24, 1992).
Foll ow ng the petitioner’s trial counsel’s objections, the trial

judge stated that the jury's recollection will control.



The petitioner’s third claimof prosecutorial
m sconduct concerns statenents nade during the prosecutor’s
summati on which referred to the petitioner’s testinony as | ess
than truthful. The prosecutor nmade two such statenents in his
summation. First, referring to testinony by the petitioner that
he forgot certain aspects of the shooting, the prosecutor stated
t hat :

Wiy did he say that? He virtually admtted everything
el se he said. Well, this other business that’s
happened about the shooting and the man begging for his
life and he pointed the gun at other people’ s heads,
|’ m not denying that, and I'’mjust going to say | can’'t
remenber it, can’t renmenber it because he doesn’t want
to admt what he did in front of his famly. How do
you forget sonething |ike that?

That is sonething that’s less than truthful, just as it
was | ess that truthful when he said he was not | ooking
for the man, he didn’'t |oad the gun. The |last wtness
that testified said his intention was to shoot him
that was his declared intention as he had declared it
even an hour and a half before, his intention was to
shoot, to kill, and he wasn’t going to be stopped, he
was determ ned he was going to do what he was going to
do and nobody could stop him

He said that he was fearful. So we know t hat when he
testified that way, the defendant, he was |ess than
truthful. He was not fearful.

(Trial Tr. 47-48, Sept. 24, 1992). Second, once again referring
to the petitioner’s testinony that he did not renenber certain
aspects of the shooting, the prosecutor stated, “[y]ou believe he
forgot that, there’s a bridge I'd like to sell you.” (Trial Tr.
53-54, Sept. 24, 1992). Defense counsel did not object to either

of these argunents.
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Sone of these challenged statenents by the prosecutor
were in response to argunents or questioning by the petitioner’s
trial counsel. Specifically, the prosecutor may have
under st andably believed that the defense counsel opened the door
to sonme of the questions and statenents regarding the prior
stabbing incident. Although some of the chall enged questions and
coments may have been justified, the petitioner is correct in
his assertion that the prosecutor nade sone inproper comments.

The prosecutor inproperly attenpted to i nvoke synpathy
for the victimand his famly. Although it is true that the
petitioner’s trial counsel nade reference to the petitioner’s
age, those references were part of counsel’s argunent that the
petitioner did not have tinme to cool down because of his youth.
The prosecutor’s statenents regarding the victinis age did not go
to the issue of whether the petitioner was in the heat of
passion. Instead, these statenents had no ot her purpose beyond
i nvoki ng synpathy fromthe jury for the victimand his famly.

Al t hough sone of the references to the stabbing
i nci dent may have been justified by the defense counsel’s
repeated generalized references to a past incident involving the
petitioner and the victim the trial court was quite clear that
specific references to a stabbing or knives were inadm ssabl e.
Additionally, the three references in the prosecutor’s cl osing

argunments to an incident that was clearly held to be inadm ssabl e
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were not proper, and the Court finds that the prosecutor’s third
reference to the stabbing incident during sunmation that
suggested the petitioner had a propensity for violence was
particularly prejudicial. Finally, although it was appropriate
for the prosecutor to make argunents regarding the petitioner’s
credibility during closing, the prosecutor should not have
injected his personal opinion into summation by explicitly
characterizing the petitioner’s testinony as “less than
truthful.”

Al though the Court finds that some inproper remarks
were made by the prosecutor, that does not end the inquiry. The
key question is not the culpability of the prosecutor, but the
effect of the inproper remarks on the petitioner’s rights.

Marshal |l v. Hendriks, 307 F.3d 36, 68 (3d Cr. 2002). Sone of

the effects of these renmarks were cured by the trial court’s
instructions. The trial court instructed the jury follow ng
closing argunents that their determ nation of the facts should
not be affected by synpathy and that the jury is to judge the
credibility of the petitioner. Furthernore, throughout the
trial, the judge was clear that the jury was not to consider any
evi dence regardi ng the stabbing incident.

That said, curative instructions do not mtigate al

forms of prosecutorial m sconduct. Donnelly v. DeChri stoforo,

416 U. S. 637, 644 (1974). However, even if the curative
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instructions alone were not effective to mtigate the inproper
statenents by the prosecutor, in light of the overwhel m ng
evi dence agai nst the petitioner, any such statenents by the
prosecutor did not deny the petitioner a fair trial. See
Marshal |, 307 F.3d at 69.

Nuner ous eyew tnesses testified that the petitioner was
t he person who fatally shot the victim Although the petitioner
clainmed not to renenber the actual shooting, the issue of who
shot the victimwas not seriously contested at trial. In fact,
the petitioner’s trial counsel effectively conceded the issue of
who shot the victimin his closing argunent.

| nstead, the petitioner’s defense was based on the
argunent that he killed the victimin the heat of passion, and
thus he did not commt first-degree nmurder, but a | esser degree
of hom cide.* Even on this point though, the evidence agai nst
the petitioner was substantial.

Al though the victimand a friend assaulted the
petitioner the night of the shooting, approximately two hours

el apsed between the fight and the shooting. The evidence showed

* The petitioner did suggest on direct exanination that he
acted in self defense when he saw the victi mreach for sonething,
but that theory was not pursued by his trial counsel. There were
numer ous Wi tnesses that saw the petitioner chase the victimwth
a gun prior to the shooting and there was testinony that after
the first shot, sonme tine el apsed before the second fatal shot
was fired while the victimwas pleading for his life. Thus,

t here was overwhel m ng evidence with which the jury could have
found that the petitioner did not act in self defense.
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that during that tine, the petitioner went honme, |ocated a gun,
took a shower, went to a party, located the victim chased him
and then shot himtw ce. The second shot was fired after the
victimwas already i mobilized and pleading for his life.

In Iight of the overwhel m ng evidence agai nst the
petitioner and the curative instructions given by the trial
court, any inproper statenents by the prosecutor do not raise any
doubt regarding the integrity of the verdict. Looking at the
trial as a whole, the Court concludes that the state court
deci sions were reasonabl e, under existing Suprene Court
precedent, in their conclusion that any inproper remarks did not

deny the petitioner a fair trial.

1. Ineffective Assistance of Counsel d ains

The petitioner has raised seven clainms of ineffective
assi stance of counsel, five of which the Court will wite
separately about.® The petitioner bases his ineffective
assi stance of counsel clains on argunents that his trial counsel:
(1) failed to seek a mstrial based on the prosecutor’s

statenments during summation that inflaned the passions of the

®> The Court agrees with the report and recomendation’s
reasoni ng regardi ng the denial of the petitioner’s clains of
i neffective assistance of counsel based on argunents that his
trial counsel failed to seek out expert w tnesses and that his
trial counsel did not contact witness that m ght have rebutted
certain prosecution w tnesses.

14



jury and failed to raise this issue in post-verdict notions; (2)
failed to wwthdraw and failed to properly cross-examne a W tness
whom the petitioner’s trial counsel represented in an unrel ated
juvenile crimnal matter; (3) presented defense w tnesses whose
testinony supported the prosecution’s case; and (4) failed to
seek a mstrial after the prosecutor characterized the
petitioner’s testinony as |less than truthful during summtion.®
The petitioner also clainms that his appellate counsel failed to
raise all issues regarding trial counsel’s ineffectiveness on

di rect appeal .

Wth respect to the petitioner’s claimthat his
appel l ate counsel did not raise all clains regarding his trial
counsel s ineffectiveness on appeal, the report and
recomendati on concluded that this argunment did not raise a
separate cause of action, but that it sinply supported ot her
clains by the petitioner. Even assuming that this claimis an
i ndependent claim it has not been exhausted and is now
procedurally defaulted. The Superior Court did not reach this
issue on the merits finding that it was not raised in the

petitioner’s PCRA petition and the petitioner did not appeal that

® As was the case with the underlying prosecutori al
m sconduct claim the Court has serious reservations whether this
cl ai m has been exhausted. Because the Court will deny the
petitioner’s habeas petition, the Court can reach the nerits of
this claimeven if it has not been exhausted. See 28 U S.C. 8§
2254(b) (2).
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decision to the Pennsylvania Suprene Court. Therefore this claim
w |l be denied.

That | eaves four remaining ineffective assistance of
counsel clains. The Court will consider these clains on the
merits. To state an ineffective assistance of counsel claim the
petitioner must show that his trial counsel’s performance was
deficient and that the deficient performance prejudiced the

defense at trial. Strickland v. Washi ngton, 466 U.S. 668, 687

(1984). To denonstrate prejudice, the petitioner “nust show that
there is a reasonable probability that, but for counsel’s
unpr of essional errors, the result of the proceedi ng woul d have
been different. A reasonable probability is a probability
sufficient to underm ne confidence in the outcone.” 1d. at 694.
The Pennsyl vani a Superior Court, on direct appeal,
denied the petitioner’s claimthat his trial counsel was
i neffective because he did not nove for a mstrial follow ng the
i nfl ammatory comments nade by the prosecutor during summation
because the underlying prosecutorial m sconduct claimlacked
merit. The Superior Court, on collateral review denied the
petitioner’s claimthat his trial counsel was ineffective because
he failed to seek a mstrial after the prosecutor characterized
the petitioner’s testinmony as |less than truthful for the sane
reason.

Because the underlying prosecutorial m sconduct clains
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did not produce an unfair trial, the Court agrees with and finds
reasonabl e the Superior Court’s decision that the petitioner’s
trial counsel was not ineffective for failing to seek a mstrial.
Furthernore, any clains that the petitioner’s trial counsel was
ineffective for failing to raise issues related to all eged
prosecutorial m sconduct in post-verdict notions are al so denied
because the underlying clains |lack nerit.

The Court will consider the petitioner’s two renaining
clainms that his trial counsel was ineffective due to a conflict
of interest and because he called w tnesses hel pful to the
prosecution in turn.

First, the petitioner’s conflict of interest claimis
based on the fact that his trial attorney also represented a
governnment witness in an unrel ated juvenile proceedi ng and that
representati on was ongoing at the tinme of the petitioner’s trial.
During his rebuttal case, the prosecutor called Melvin Valle who
testified regarding his interactions with the petitioner on the
ni ght of the shooting. The petitioner’s trial counsel was not
aware that M. Valle would be called as a wtness. He was not on
the witness list and the prosecutor represented that he had only
been found recently. After the trial court allowed M. Valle to
testify, the petitioner’s trial counsel brought the conflict to
the trial court’s attention. The petitioner’s trial counsel

i ndi cated that he spoke with M. Valle and that M. Valle
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permtted the petitioner’s trial counsel to cross-exam ne him and
the trial court allowed the case to proceed. There is nothing on
the record that indicates the petitioner ever objected to or
consented to this arrangenent.

The Superior Court considered this issue on direct
appeal and concluded that the petitioner’s claimfail ed because
his trial counsel acted reasonably in not inpeaching M. Valle
and that there was no evidence which would show that the
petitioner’s trial counsel possessed any confidential information
t hat woul d have affected his cross-exam nation of M. Valle.

There are two potential ways a petitioner can proceed
on a conflict of interest claim A petitioner can denonstrate an
actual conflict or, a petitioner can proceed under a conventional
i neffective assistance of counsel anal ysis.

When a petitioner did not raise any objections to a
conflict at trial, to denonstrate an actual conflict, the
petitioner nust denonstrate: (1) sonme plausible alternative
strategy or tactic that m ght have been pursued (this defense
need not have been successful, but it nust have been a viable
alternative); and (2) that the alternative defense was inherently
in conflict wwth or not undertaken because of the attorney’s

other duties or loyalties. United States v. Mrelli, 169 F. 3d

798, 810 (3d Cir. 1999). “An actual conflict exists only if the

proposed alternative strategy (a) could benefit the instant
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def endant and (b) would violate the attorney’s duties to the
other client.” 1d. at 811.

| f an actual conflict exists, the petitioner need not
show he was prejudiced. |1d. at 810. |If the petitioner cannot
show an actual conflict, he may still proceed under a
conventional ineffective assistance of counsel claimand nust
denonstrate prejudice. 1d. at 810 n. 15.

Here, the petitioner clainms that his trial counsel
shoul d have crossed M. Valle on his juvenile crines and use of
aliases. The Court concludes that an actual conflict did not
exi st because cross-examning M. Valle on his juvenile crines
and use of aliases would not have been a viable alternative
strat egy.

Al t hough M. Valle was a prosecution w tness, he gave
sone testinony that was hel pful to the petitioner’s voluntary
mansl| aught er defense. Specifically, M. Valle, who had known the
petitioner for three years, testified that a short tine before
the victimwas shot, the petitioner |ooked “crazy,” that he did
not appear to be in his right mnd and that in three years, M.
Val | e had never seen the petitioner in such a state. (Trial Tr.
20-22, Sept. 24, 1992). M. Valle also offered testinony harnfu
to the petitioner, when he testified that prior to the shooting
the petitioner stated he was going to kill the victim that he

| oaded a gun and that M. Valle and a friend tried unsuccessfully
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to talk the petitioner out of shooting the victim (Trial Tr.
10-13, Sept. 24, 1992).

Most of the testinony given by M. Valle that would
support preneditation, was already in the record. The petitioner
hi msel f had testified that he went hone and got a gun, though he
denied loading it. (Trial Tr. 68, Sept. 23, 1992).

Additionally, previous witnesses testified that the petitioner
stated he was going to shoot the victimfollow ng their
altercation earlier that day.

In light of this, the petitioner’s trial counsel chose
not to inpeach M. Valle, but instead focused his cross-
exam nation on bringing to light statenents that the petitioner
| ooked “crazy” and was acting abnormally in an attenpt to
establish a voluntary mansl aughter defense. The Court concl udes
that given the evidence introduced before M. Valle took the
stand, it would not have been a viable alternative strategy to
i npeach M. Valle when he provided sone testinony that was
hel pful to the petitioner’s voluntary mansl aughter defense and
when nmuch of the harnful testinony he gave was already in
evi dence.

Thus, the petitioner has not denonstrated an act ual
conflict of interest. Furthernore, the petitioner cannot succeed
under a conventional ineffective assistance of counsel claim

because he was not prejudiced by any ineffectiveness on behal f of
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his trial counsel. Even if the petitioner’s trial counsel’s
ongoi ng representation of M. Valle, although not an act ual
conflict, nevertheless rendered himineffective, because of the
overwhel m ng evi dence agai nst the petitioner, the petitioner
cannot denonstrate a reasonable probability that the outcone
woul d have been any different had his trial counsel either

W t hdrawn or cross-examned M. Valle along the |ines proposed by

the petitioner. See Strickland, 466 U S. at 694. Therefore, the

Court finds that the Superior Court’s decision to deny the
petitioner’s ineffective assistance of counsel claimbased on a
conflict of interest was reasonabl e under existing Suprenme Court
precedent.

Addi tionally, though not raised explicitly, the Court
notes that the petitioner’s brief in support of his habeas
petition nmakes reference to a failure by the trial court to ask
the petitioner about his attorney’ s conflict of interest.

Al t hough the Suprene Court has mandated that such an inquiry take

place, a newtrial is only appropriate if the petitioner can show

an actual conflict or that he was prejudiced. Mckens v. Taylor,
535 U. S. 162, 172-74 (2002). Because the petitioner cannot nake
either of these show ngs, any claimthat was raised regarding the
trial court’s failure to inquire into the petitioner’s attorney’s
conflict of interest is denied.

The petitioner’s final ineffective assistance of
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counsel claimis that his trial counsel called as defense

W tnesses, individuals who provided testinony hel pful to the
prosecution. The Superior Court denied this claimon direct
appeal and concluded that the chall enged wi t nesses bol stered the
argunent put forth by the petitioner’s trial counsel that the
petitioner was only guilty of voluntary mansl aughter.

The three witnesses that are challenged by the
petitioner are Naaem Frisby, Owin Geen and Hanif Edens. Al of
these witnesses did corroborate the prosecution’s case in that
they testified that they saw or heard shots fired, that the
victimfought with the petitioner a few hours before the shooting
and that following the fight, the petitioner threatened to kil
the victim However, these witnesses also furthered the
vol untary mansl aughter argunent raised by the petitioner’s trial
counsel by testifying that the petitioner was angry, nmad and/or
upset follow ng the fight.

A court should not find a defense attorney to be

constitutionally ineffective sinply because a strategy that was

pursued at trial did not work. Strickland, 466 U S. at 689. The
petitioner’s trial counsel acted reasonably in presenting these
witness to further the voluntary mansl aughter theory despite the
fact they offered sone testinony harnful to the petitioner.

Thus, the Court finds that the Superior Court’s conclusion that

the petitioner’s trial counsel was not ineffective for calling
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t hese witnesses was reasonabl e under existing Supreme Court
precedent. Furthernore, even if calling these w tnesses
denonstrated that the petitioner’s trial counsel was ineffective,
the Court finds that the petitioner was not prejudiced.’ Even
ignoring the testinony of these w tnesses, the evidence agai nst
the petitioner was overwhel m ng and the overall result of the
trial would not have been different.

For the foregoing reasons, as well as the reasons
stated in the sections of the Report and Recomrendati on adopted
by this nmenmorandum the petitioner’s clainms are denied and
di sm ssed. Because the petitioner has not nade a substanti al
showi ng of the denial of a constitutional right, the Court wll
not issue a certificate of appealability.

An appropriate Order follows.

" The Court has considered the petitioner’s ineffective
assi stance of counsel clains separately because they raise
different |egal issues. However, even when view ng the conbi ned
effect of all the petitioner’s ineffective assistance of counsel
clains, the Court concludes that the petitioner was not
prejudi ced by any alleged i neffectiveness on behalf of his
attorneys.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALAN EARP, :
Petitioner, : ClVIL ACTI ON
V. :
THOVAS LAVAN, et al., :
Respondent s : NO. 04-1991
ORDER
AND NOW this 15th day of February, 2006, upon careful
and i ndependent consideration of the petitioner’s Petition for
Wit of Habeas Corpus (Docket No. 1), the petitioner’s Menorandum
of Law in Support, the respondent’s Response and the petitioner’s
Traverse to the Answer and after review of the Report and
Recomrendati on of the Chief United States Magistrate Judge M
Faith Angell (Docket No. 17), the petitioner’s objections
thereto, and the respondents’ response, |IT IS HEREBY ORDERED
t hat :

1. The Petitioner’s objections are OVERRULED;

2. The Report and Reconmendation is ADOPTED, with
certain nodifications outlined in a nmenorandum of
thi s date;

3. The Petition for Wit of Habeas Corpus is DEN ED

AND DI SM SSED wi t hout an evi dentiary hearing; and



4. The Petitioner has failed to nmake a substanti al
showi ng of a denial of a constitutional right;

thus, a certificate of appealability is DEN ED

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




