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MEMORANDUM

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on a notion for sunmmary
judgnent. The notion is entitled Defendant Constable Tyrone
Cormunal e’s Motion for Summary Judgnent and was filed on July 29,

2005. 1

. On August 24, 2005 plaintiffs tinely filed their response to

Def endant Constabl e Tyrone Conunal e’'s Mtion for Summary Judgnent.
Addi tionally, on August 26, 2005, plaintiffs filed their certificate of
service for their response.

Al t hough plaintiffs’ response was due by August 15, 2005 pursuant
to Fed. R Civ.P. 6(e) and Rule 7.1(c) of the Rules of Civil Procedure for the
United States District Court for the Eastern District of Pennsylvania,
plaintiffs response was tinely filed because on August 17, 2005 plaintiffs

(Footnote 1 continued):




For the reasons expressed bel ow, we grant defendant’s

nmotion for summary judgnent.

SUMVARY OF DECI SI ON

Def endant’ s Sunmary Judgnent ©Mbti on

Def endant Const abl e Tyrone Comunal e noves for di sm ssal
of all of plaintiffs’ federal and state |aw cl ai ns.
Specifically, he contends that he is entitled to summary judgnent
on plaintiffs’ 42 U S.C. 8 1983 claim Additionally, Constable
Comunal e argues that he is entitled to qualified imunity from
plaintiffs 8 1983 claim Lastly, Constable Comunal e states that
he is entitled to sunmary judgnent on plaintiffs’ clainms for
negligent and intentional infliction of enotional distress

because plaintiffs have not articulated a cogni zabl e claim

42 U.S.C. § 1983

Title 42 United States Code § 1983 provides a neans for
redress to plaintiffs “depriv[ed] of any rights, privileges, or
i mmunities secured by the Constitution and laws”. W grant
defendant’s notion for sunmary judgnent on plaintiffs’ 8§ 1983

cl ai m because we find that plaintiffs have not cited facts in the

(Continuation of footnote 1):

filed a notion to extend the deadline to answer defendant’s notion for sunmary
judgrment. On August 19, 2005, defendant Corunal e opposed plaintiffs’ notion.
Nevert hel ess, on August 30, 2005, we granted plaintiff’s nmotion to extend
their deadline for plaintiff to answer until Septenber 2, 2005.
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record that, taken with all reasonable inferences drawn in favor

of the plaintiff, would establish a 8 1983 claim

Qualified Imunity

Qualified imunity shields state officials performng
di scretionary functions fromfederal suits alleging violation of
a constitutional right, provided that their conduct does not
violate clearly established statutory or constitutional rights of

whi ch a reasonabl e person woul d have known. DeBellis v. Kulp,

166 F. Supp.2d 255 (E.D. Pa. 2001) (Van Antwerpen, J.).
Ther ef ore, each defendant constable would be entitled

to qualified imunity unless he violated a clearly established

statutory or constitutional right of plaintiffs. In other words,
there is a two-part test. |If the constable did not violate such
aright, he will have qualified imunity.

However, even if he did violate such a right, the
constabl e woul d have qualified immunity if the constitutional or
statutory right were not clearly established. The dispositive
inquiry is whether it would be clear to a reasonabl e constabl e
that his conduct was unlawful in the situation he confronted.

Debellis, supra.

We grant defendant’s notion for summary judgnment
because plaintiffs’ facts, if believed, would not establish that
defendants violated plaintiffs’ constitutional or statutory

rights. Alternatively, we would grant defendant’s notion for
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summary judgnent because, even if plaintiffs had articul ated
facts that, if believed, would have established that defendants
violated plaintiffs’ statutory or constitutional rights, we find
that it would not be clear to a reasonabl e constable that his

conduct was unl awf ul .

Intentional Infliction of Enotional Distress

Under Pennsylvania law, in order to state a clai munder
which relief can be granted for the tort of intentional
infliction of enotional distress, the plaintiffs nust allege

physical injury. Rolla v. Wstnoreland Health System 438

Pa. Super. 33, 38, 651 A 2d 160, 163 (1994). Also, a plaintiff
nmust support the claimof enotional distress with conpetent
nmedi cal evidence, in the formof expert nedical evidence.

DeBellis v. Kulp, 166 F.Supp.2d 255, 281 (E. D.Pa. 2001)

(VanAnt wer pen, J.).

G ven the advanced state of medical science, it is
unwi se and unnecessary to pernmt recovery to be predicated on an
i nference based on the defendant’s “outrageousness” w thout
expert medical confirmation that the plaintiff actually suffered

the clai med di stress. Kazat sky v. King David Mnorial Park,

Inc., 515 Pa. 183, 197, 527 A 2d 988, 995 (1987).
Def endant seeks summary judgnent on plaintiffs’ clains
for intentional infliction of enptional distress. Plaintiffs do

not contest defendant’s contention that plaintiffs have produced
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evi dence of neither physical injury nor nedical evidence of
treatnment of such injury. Further, we have found evi dence of
neither in the record. Thus, we conclude that both plaintiffs
have failed to produce sufficient evidence to establish a cause
of action for intentional infliction of enotional distress.
Accordingly, we grant defendant’s notion for summary judgnent
concerning plaintiffs’ intentional infliction of enotional

di stress claim

Negligent Infliction of Enotional Distress

Under Pennsylvania |law, “except in limted, conpelling
circunstances . . . a claimnt may not recover danmages for
negligently inflicted enotional distress in the absence of

attendant physical injury.” Rolla, supra.

We grant defendant’s notion for summary judgnment on
plaintiffs’ claimfor negligent infliction of enotional distress
because plaintiffs do not contest that they have not produced
evi dence of physical injury. Further, we have not found evidence
of physical injury in the record. Moreover, plaintiffs have not
articulated any authority that would allow themto recover
wi t hout physical injury. Accordingly, we grant defendant’s
notion for summary judgnment concerning plaintiffs’ negligent

infliction of enoptional distress claim



JURI SDI CT1 ON_AND VENUE

Jurisdiction is based upon federal question
jurisdiction pursuant to 28 U S.C. 8 1331. The court has
suppl enmental jurisdiction over plaintiffs’ pendent state |aw
claims. See 28 U . S.C. 8§ 1367. Venue is proper pursuant to 28
U S C 8§ 1391(b) because the events giving rise to plaintiffs’

clains allegedly occurred in this judicial district.

PROCEDURAL HI STORY

Plaintiffs, Jennifer Wacker Martin and Anneliese |
Wacker, filed their Conplaint on Decenber 18, 2003. Initially,
plaintiffs’ Conplaint contained six counts and averred cl ai nms
agai nst four defendants.? Those defendants were Tyrone Conunal e,
the Gty of Allentown Parking Authority, the Cty of Allentown
and John Doe. 3

By Order of the undersigned dated May 5, 2004 and filed
May 7, 2004, we dismssed with prejudice plaintiffs’ Conpl aint

agai nst defendant City Allentown Parking Authority because

2 Count | of plaintiff’'s Conplaint was agai nst defendants Tyrone
Conmunal e and John Doe for Civil Rights Violations. Count Il was against Cty
of Allentown Parking Authority and City of Allentown for Civil Rights
Violations. Count Ill was against defendants City of Allentown Parking
Authority and City of Allentown for Negligence, Gross Negligence & Negligence
Per Se. Count IV was against defendants City of Allentown Parking Authority
and City of Allentown for Negligent Supervision. Count V was against City of
Al l entown Parking Authority, Cty of Allentown, Tyrone Comunal e and John Doe
for Punitive Damages. Finally, Count VI was agai nst defendants Tyrone
Conmunal e and John Doe for Negligent and Intentional Infliction of Enotiona
Di stress.

3 John Doe is a fictitiously-named, unidentified individual who has
not entered an appearance in this action
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plaintiffs did not oppose defendant Allentown Parking Authority’s
motion to dismss pursuant to Fed. R Cv.P. 12(b)(6) filed on
February 20, 2004. On August 9, 2005, defendant Gty of
Al l entown was di sm ssed with prejudice by Order of the
under si gned, which Order approved a stipulation by counsel filed
on May 13, 2005.

On July 29, 2005, Tyrone Conunal e filed Defendant

Const abl e Tyrone Conunal e’ s Mdtion for Summary Judgnent.

REVAI NI NG CLAIMS I N PLAI NTI FES'  COVPLAI NT

Because the City of Allentown Parking Authority and
City of Allentown have been disnm ssed, only three counts remain
in plaintiffs’ Conplaint. Those counts are Count | agai nst
Tyrone Cornunal e and John Doe for Civil Rights Violations; Count V
agai nst defendants Tyrone Conunal e and John Doe for Punitive
Danmages arising fromplaintiffs’ state and federal |aw clains;*
and Count VI agai nst defendants Tyrone Conunal e and John Doe for
Negligent and Intentional Infliction of Enotional D stress.

Count | is brought under 42 U . S.C. § 1983. Count |
avers that the defendants Tyrone Conunal e and John Doe viol at ed
plaintiffs’ Constitutional rights under the Fourth, Fifth, Ei ghth

and Fourteenth Anmendnents of the United States Constitution.

4 We note that punitive danages are not an independent cause of

action. Rather, punitive danages are a renedy. See Waltnman v. Fanestock &
Co., Inc., 792 F. Supp. 31, 33 (E. D. Pa. 1992).
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Plaintiffs’ allege that these violations caused themto suffer
injuries.

Specifically, Count | alleges that defendants Comunal e
and Doe viol ated the above constitutional rights when the
defendants unl awful |y detai ned and seized $800.00 fromthe
plaintiffs, while “acting under the color of their authority as
Const abl es working with the mnor judiciary of the County of
Lehigh and the City of Allentown Parking Authority”.® Further,
plaintiffs allege that the defendants exercised unl awf ul
restraint and abuse of authority over the plaintiffs, which
al | eged conduct was grossly disproportionate to the execution of
t he defendants’ duties as Constables.® Additionally, plaintiffs
assert that the defendants not only detained but also refused to
| eave the residence of plaintiff Anneliese |I. Wacker and that
this refusal to | eave constituted cruel and unusual puni shnment
and deprived plaintiff of her constitutional rights of the “forth
[sic], fifth, eighth and fourteenth anmendnents.”’

Count V alleges that the acts and om ssi ons of
def endants Tyrone Conunal e and John Doe were nalicious, wanton,
wllful, reckless and intentionally designed to inflict grievous

bodily harm and nental distress upon the persons of the

Conpl ai nt at para. 35.
Conpl ai nt at para. 36.

Conpl ai nt at para. 37.



plaintiffs.® Because of this alleged behavior, plaintiffs claim
that they are entitled to punitive damages for plaintiffs state
and federal |aw clains.

Count VI alleges two causes of action, Negligent
Infliction of Enotional Distress and Intentional Infliction of
Enotional Distress by negligently or intentionally subjecting the
plaintiffs to arrest/detention or the threat thereof.® Further,
plaintiffs assert that, as a result of the defendants’ “negligent
and outrageous conduct”, the plaintiffs have suffered

“substantial damages, plus the cost of this suit”.1°

STANDARD OF REVI EW

In considering a notion for summary judgnent, the court
must determ ne whet her “the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
material fact and that the noving party is entitled to judgnment

as a matter of law” Fed.R CGv.P. 56(c). See also, Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 247, 106 S.Ct. 2505, 2509-10,

8 Oiginally, Count V applied to all four defendants, but, because

we have disnmissed two defendants, the City of Allentown and the City of
Al l entown Parking Authority, Count V is only against defendants Constable
Tyrone Conunal e and Constabl e John Doe.

Additionally, as noted in Footnote 6 above, punitive damages are
not a cause of action. Punitive damages are a remnedy.

9 Conpl ai nt para. 61.

10 Conpl ai nt para. 62.



91 L.Ed.2d 202, 211 (1986); Federal Hone Loan Mbrtgage

Corporation v. Scottsdal e | nsurance Conpany, 316 F.3d 431, 443

(3d CGr. 2003). Only facts that may affect the outconme of a case
are “material”. Mreover, all reasonable inferences fromthe

record are drawn in favor of the non-npvant. Anderson, supra, at

255,

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enent on

which it bears the burden of proof. See Watson v. Eastman Kodak

Conpany, 235 F.3d 851, 857-858 (3d Cir. 2000). A plaintiff
cannot avert summary judgnent with speculation or by resting on
the allegations in his pleadings, but rather nust present
conpetent evidence fromwhich a jury could reasonably find in his

favor. Ri dgewood Board of Education v. NE. for ME., 172 F. 3d

238, 252 (3d Cir. 1999); Wods v. Bentsen, 889 F.Supp. 179, 184

(E.D. Pa. 1995).

FACTS
Based upon the record produced by the parties in
support of their cross-notions for sumary judgnent notions,
i ncl udi ng depositions, affidavits and exhibits, the foll ow ng
facts are undi sputed or nonmateri al .
The events in controversy occurred on the evening of

Decenber 18, 2001. On Decenber 18, 2001, plaintiff Jennifer
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Wacker Martin was single and her name was Jennifer Wacker.' On
t he eveni ng of Decenber 18, 2001, she resided at 8111 Hal st ead
Street, Philadel phia, Pennsylvania on the second floor of her
grandnot her’s hone. Her grandnother is co-plaintiff Anneliese |
Wacker. Also on Decenber 18, 2001, defendant Tyrone Comunal e was
a Pennsyl vani a const abl e.

Before the events that precipitated this |awsuit,
during 2000 and 2001 a light-colored Lincoln with a Pennsyl vani a
vehi cl e regi stration nunber DGH578 was parked illegally in
various | ocations around Al entown, Pennsylvania. As a
consequence, the Allentown Parking Authority issued at |east 19
Traffic Citations for parking violations. Those citations were
not paid, and arrest warrants were issued.

District Justice Mchele Varricchio of Magisterial
District Number 31-1-03 issued at least 21 arrest warrants.?? At
| east 20 of the arrest warrants nanmed Jenniter Wacker of 628
North 6'" Street, Apartnent 2, Allentown, Pennsylvania as the
def endant .

Four of those warrants were issued on March 4, 2001;

ei ght were issued on August 2, 2001; and the remaining eight

1 Subsequently, she married and changed her nane.

12 There is a nonmaterial discrepancy regarding the nunber of
warrants issued. Specifically, defendant states that 22 warrants were issued.
Additionally, although Plaintiffs’ Exhibit B includes a total of 21 warrants,
plaintiffs alternate between alleging 22 warrants were issued and 21 warrants
were issued. Nevertheless, this discrepancy is not material because it does
not affect judgnent in this case.
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warrants were issued on Septenber 28, 2001. Also, on

Septenber 12, 2001, one warrant was issued for Jennifer Wacker of
628 North 6'" Street, Apartnent 2, Allentown, Pennsylvania as the
defendant. The warrant control nunber for the warrant issued in
t he nane of Jennifer Wacker was 0315489.

Addi tionally, the underlying parking citations which
pronpted the issuance of the arrest warrant for Jennifer Wacker
contai ned the sane |icense plate nunber as the underlying
citation for the warrants for Jenniter Wacker. That |icense
pl at e nunber was Pennsyl vani a pl ate DGH5578.

These warrants were put into Constable Conunal e’ s bin.
Const abl e Conmunal e brought the name di screpancy to the attention
of District Justice Varricchio.

District Justice District Varricchio used JNET, a
driver’s license conputer check used by Pennsyl vania district
courts for identification purposes, to determne the identity of
the vehicle' s owner and told Constabl e Conunal e that the address
for Jennifer Wacker was 40 Daffodil Drive, P.O Box 55,
Churchvill e, PA 18966. Constable Conunal e al so received the
driver’s license nunber and the driver’s date of birth

Const abl e Comunal e knew t hat, although the post office
box may have been a postal address, Jennifer Wacker of course did
not reside in the postal box. He took this information and, on

hi s home conputer, used the nanme of Jennifer Wacker, the driver’s
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i cense nunber, and her date of birth to obtain a social security
nunber. He then ran a credit check with the nane and soci al
security nunber and located plaintiff Jennifer Wacker’s Hal stead
street address.

On Decenber 18, 2001, Constabl e Conunal e asked anot her
Pennsyl vani a Constable to assist himin arresting Jennifer
Wacker.'® Finally, although Constable Conmunale initially
intended to arrest Jennifer Wacker, neither Jennifer \Wacker
Martin nor Anneliese Wacker were arrested during the course of

t hese contested events.

Def endants’ Factual Contentions

Def endant’s factual contentions are as foll ows.
First, the defendant delineates his factual contentions regarding
t he experience of the plaintiff Anneliese |. Wal ker. Then the

def endant delineates his factual contentions regarding the

13 As noted above, on Decenber 18, 2003 plaintiff Jennifer Wacker
Martin's name was Jennifer Wacker.

14 In this court’s Rule 16 Conference Order dated February 3, 2005
and filed February 8, 2005, this court nmandated that “any party filing a
notion for sunmary judgnent or partial summary judgnment shall file and serve,
in addition to a brief, a separate short concise statement, in nunbered
par agraphs, of the material facts about which the noving party contends there
is no genuine dispute. The nmoving party shall support each such material fact
with specific citations to the record....Failure to submt such a statenent
may constitute grounds for denial of the notion.” The defendant, who is the
nmovant for sunmary judgnent, failed to follow this court’s Order because,
al t hough the defendant did submit a nunbered statement facts, the defendant
cited only once to the record.

Nevert hel ess, in the “Menorandum of Law in Support of Defendant
Const abl e Tryone [sic] Conunal’s [sic] Mdtion for Sunmary Judgnent”, defendant
Conmunal e does include a detailed statement of facts replete with citations to
the record. Therefore, this court will exam ne those factual contentions and
record citations.
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experiences of plaintiff Jennifer Wacker Martin.
Annel i ese Wacker

Wth regard to the experiences of Anneliese |I. Wcker,
t he defendant’s factual contentions are as follows. Defendant
contends that Anneliese Wacker arrived home fromwork on the
eveni ng of Decenber 18, 2001. At that tinme, her neighbor advised
her that there were two nmen sitting across the street waiting to
arrest Jennifer Wacker. After speaking with the neighbor,
Annel i ese Wacker then entered her hone.

Def endant contends that a short while later, Anneliese
Wacker stepped back outside her honme and approached the vehicle
in which the two nmen were sitting. She asked the nen what they
wanted.® The nmen told her that they were there to arrest
Jenni fer Wacker.!® Anneliese Wacker then went back inside her
hone.

Def endant asserts that, sone tine |ater, Anneliese
Wacker cane out of her hone a second tine and approached the nen.
After approaching the nen, she invited theminside her hone. The
men asked what tinme Jennifer Wacker woul d be home, and Anneliese

Wacker responded that Jennifer Wacker would be honme shortly.

15 From def endant’ s factual contentions it is unclear as to when the

men identified thensel ves as Pennsyl vani a Const abl es; however, defendant’s
factual contentions intimate that the nen did, at some point, identify
t henmsel ves as Pennsyl vani a Const abl es.

16 As noted above, currently plaintiff’s nane is Jennifer Wacker
Martin, but, at the time of these events, plaintiff’s name was Jennifer
Wacker .
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Wil e the Constables and Anneliese were waiting for
Jenni fer Wacker to return to the hone, Anneliese s grandson,
George, and Jennifer Wacker’'s fiancé, Mchael Martin, arrived at
t he hone. Defendant Comunal e asserts that, according to
Annel i ese Wacker’s recollection, Mchael Martin contacted
Jenni fer Wacker and advised her that two constables were waiting
for her at the hone wwth warrants for her arrest.

Def endant Conunal e asserts that, according to
Annel i ese, the period in which at | east one constable and
Annel i ese were waiting for Jennifer to return to the hone was a
few hours. Further, during that period, Anneliese asked one of
t he constabl es how nuch noney woul d be needed to pay the tickets.
One of the constables indicated that he would need to speak to
soneone, and he then left the residence. Wen he returned, the
constable told Anneliese that a paynent of $800.00 woul d be
needed along with Jennifer entering a not guilty plea, so that
Jenni fer would not be arrested and taken to All ent own.

Def endant Conunal e asserts that, according to
Annel i ese, at sone point that evening, Jennifer Wacker’'s father
call ed the residence and advi sed Anneliese that Jennifer Wacker
woul d not be com ng back to Anneliese’ s residence. |nstead,
arrangenents were nmade for the Constables to follow M. Martin
and George to the parking lot of Vaders, a local nightclub, to

meet with Jenni fer Wacker. At Vaders, Jennifer was to enter her
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not guilty pleas on the warrants.

Finally, defendant asserts that Anneliese Wacker never
sought nor received any nedical, psychol ogical or other
counseling as a result of this incident.

Jenni fer Wacker Martin

Wth regard to plaintiff Jennifer Wacker Martin, on
Decenber 18, 2001 Jennifer was on her way hone fromwork. On her
way hone, her father called her to advise her that there were
constables waiting to arrest her and that she should not go hone.
Her father also advised her that there were 22 warrants for her
arrest. Her father said that those warrants were issued in
Al | ent own, Pennsyl vani a.

After her conversation with her father, Jennifer Wcker
Martin called her fiancé Mchael Martin. After her conversation
with Mchael Martin, Jennifer Wacker Martin went to the hone of a
friend. Her friend was M ke d eason, who was a detective for the
Sout hhanpt on Police Departnent. Detective d eason advi sed
Jenni fer Wacker Martin not to go hone because she woul d be
arrested and taken to All entown, Pennsylvani a.

Wil e at Detective G eason’s hone, Jennifer contacted
Const abl e Conmunal e. Constabl e Conunal e indicated that, if she
did not neet himand the other constable, she would have much
bi gger probl ens because he woul d serve the warrants at her place

of enploynent. During this conversation, Ms. Wacker Martin
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prof essed her innocence by saying, anong other things, that she
had never been to Allentown and that the closest she ever had
been to Al l entown was when she attended Kutztown University in
Kut zt own, Pennsyl vani a.

At sonme point, Mchael Martin contacted another friend,
Const abl e Jack McDernmott. M. Martin contacted Constable
McDernott to ask himto nake arrangenents with Constabl e Conmunal e
to ensure that Ms. Wacker Martin would not be taken into custody
and that she would not be alone with the constables.

Const abl e McDernott assented to M. Martin’s requests
and drove with Ms. Wacker Martin to the parking | ot of Vaders to
meet with the constables. After arriving at Vaders, Constable
McDernmott left Ms. Wacker Martin in the vehicle and spoke with
t he constabl es.

When Constabl e McDernott returned, he explained to
Jenni fer Wacker Martin that she needed to sign the warrants and
that she would still have to appear in court. Consequently, Ms.
Wacker Martin signed the tickets.

Subsequent |y, Jennifer Wacker Martin appeared before
District Justice Mchelle Varricchio with docunents evi denci ng
that she did not own the vehicle which received the parking
tickets and that she did not live in Pennsylvania at the tine the
parking tickets were issued. Accordingly, the parking citations

agai nst Jennifer Wacker Martin were di sm ssed.
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Lastly, defendant contends that Jennifer Wacker Martin
never sought nor received any nedical, psychol ogical or other
counseling as a result of this incident.

Plaintiff's Factual Contentions

Plaintiffs’ factual contentions are as follows.?
Plaintiffs assert that the nost inportant fact in this case is
that the person nanmed in all but one of the warrants was Jenniter
Wacker, not Jennifer Wacker

Plaintiffs contend without citing the record that on
Decenber 18, 2001 Jennifer Wacker was a 22-year-old girl who
resided in an apartnment on the second floor of her grandnother’s

home. Her grandnother is co-plaintiff Anneliese Wacker.

e This court’s Rule 16 Conference Order dated February 3, 2005 and
filed February 8, 2005 required that “any party opposing a notion for summary
judgrment ... shall file and serve ... a separate short conci se statenent,

respondi ng i n nunbered paragraphs to the nmoving party’s statement of the
materi al facts about which the opposing party contends there is a genui ne

di spute, with specific citations to the record ... Al factual assertions set
forth in the noving party’'s statenent shall be deened admitted unl ess
specifically denied by the opposing party in the manner set forth in this

par agraph.” However, plaintiffs, like the defendant, violated this court’s
Order because they do not support their contentions with specific citations to
the record.

Nevert hel ess, in the Menorandum of Law in Support of Plaintiffs’
Answer to Defendant Tyrone Conunal e’s Mtion for Sunmary Judgnent, plaintiffs
do occasionally cite their five exhibits attached to Plaintiffs’ Answer to
Def endant Tyrone Comunal e’s Mtion for Summary Judgnment. Accordingly, this
Court will consider those citations and exhibits.

Specifically, plaintiffs’ attached exhibits are as foll ows:
Exhibit A contains 19 traffic citations. Exhibit B contains 21 arrest
warrants. O the twenty-one arrest warrants, twenty are for Jenniter \Wacker
and one is for Jennifer Wacker. Exhibit C consists of three docunents. Those
docunents are a purchase-of-sale receipt, the title, and assignnment of title
to Jennifer Wal ker for the 1985 Lincoln, which generated the parking tickets
and subsequent arrest warrants. Exhibit Dis a copy of the User Terns and
Condi tions of JNET, an online resource for the Conmmonweal th of Pennsyl vani a.
Exhibit E is an excerpt fromthe deposition of defendant Tyrone Conunal e,
whi ch deposition was taken on Thursday, April 25, 2005.
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Subsequent to Decenber 18, 2001, Jennifer Wacker married and her
name i s Jennifer Wacker Martin.

Plaintiffs further contend without citing the record
t hat defendant Constabl e Cormunal e and anot her constable attenpted
to arrest Ms. Wacker Martin for non-paynent of parking tickets
that were issued for a 1985 Lincoln with a Pennsylvania |icense
pl ate nunber DGH5578. The tickets were issued between the years
2000 and 2001. Plaintiffs assert that the vehicle was disabl ed.
Therefore every week, when it was not noved for trash collection,
it was issued another ticket.

Further, plaintiffs contend that the actual owner of
the vehicle was Jennifer Wal ker who resided at 628 North 6'"
Street, in apartnment nunber 2, in Allentown, Pennsylvani a.
Additionally, plaintiffs assert that Ms. Wacker Martin never
resided in Allentown nor had any connection with the vehicle.

I nstead, plaintiffs assert that Ms. Wacker Martin lived in
Sedona, Arizona when the tickets were issued.

Plaintiffs aver that there were two typographi cal
errors on the notor vehicle registration of the Lincoln.
Specifically, the first and | ast nanes of the actual owner,

Jenni fer Wal ker, were msspelled. Instead of the nane of the
actual owner, the name of “Jenniter Wacker” appeared on the notor
vehicl e registration.

Plaintiffs contend that Constabl e Comunal e concl uded
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that the nanme that appeared on the warrants, Jenniter Wacker, was
a msspelling and that the name Jennifer Wacker was the correct
name. Further, plaintiffs assert that Constabl e Conunal e gai ned
access to the “JNET”, an online resource to which District
Justices have access, and identified plaintiff as the person
identified in the warrant. Then plaintiffs assert that Constable
Comunal e enlisted the help of another constable to travel to

Phi | adel phia to arrest plaintiff, Jennifer Wacker Martin.
Moreover, plaintiffs assert that defendant Constable Conunal e’'s
notive was a $400 fee that he and the other constable would each
receive for arresting and transporting Ms. Wacker Martin to

Al | ent own.

Plaintiffs assert without citing the record that the
constables arrived in Ms. Wacker Martin’s nei ghborhood and
staked out the prem ses. Plaintiffs contend that when plaintiff
Annel i ese Wacker approached the constables they told her that
they were there to arrest Jennifer Wacker Martin and transport
her to prison. Plaintiffs further contend that Ms. \Wcker
Martin woul d be rel eased after payi ng $3, 000. 00.

Plaintiffs then contend without citing the record that
“[a] series of events ensued wherein Jennifer, a sensitive and
nervous young | ady, who was on her way honme from work, was
reached by phone ... she enbarked on an odyessy whi ch prevented

her return home while she contacted friends and famly ... who
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tried to intervene.”
Finally, plaintiffs assert without citing the record
that the outcone was that three nonths |ater the $800. 00 was

returned and Jennifer Wacker Martin was found not guilty.

Dl SCUSS| ON

Plaintiffs’ claimfor Cvil R ghts Violations

Count | of plaintiffs’ Conplaint is a claimthat
def endants Tyrone Comunal e and John Doe violated plaintiffs’
civil rights. Defendant contends that he is entitled to sumary
j udgnment regardi ng Count | because there is no genuine issue of
material fact, and he is therefore entitled to judgnent as a
matter of |aw.

In particular, defendant asserts that he did not
violate the civil rights of the plaintiffs and that plaintiffs
have not produced any evidence that Constable Comunal e viol at ed
any of their civil rights because defendant was acting in
accordance with a validly issued arrest warrant and coul d not

di sregard this warrant. Defendant cites Duffy v. County of

Bucks, 7 F.Supp.2d 569 (E. D.Pa. 1998) for this proposition.
Further, defendant asserts under Duffy, that he had no

duty to investigate every claimof innocence. For the reasons

expressed bel ow, we agree. Accordingly, we grant Defendant

Cont abl e Tyrone Conunal e’s Mdtion for Summary Judgnent.

As noted, Count | of plaintiffs’ Conplaint alleges that
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def endants Conunal e and Doe viol ated the constitutional rights of
plaintiffs when defendants unlawful |y detai ned and sei zed $800. 00
fromplaintiffs, while “acting under the color of their authority
as Constables working wwth the mnor judiciary of the County of
Lehigh and the City of Allentown Parking Authority”.!®

Further, plaintiffs allege that defendants exercised
unl awful restraint and abuse of authority over plaintiffs, which
al | eged conduct was grossly disproportionate to the execution of
def endants’ duties as Constables.!® Additionally, plaintiffs
assert that defendants refused to |eave the residence of
plaintiff Anneliese |I. Wacker and that this refusal constituted
cruel and unusual puni shnment and deprived plaintiff of her
constitutional rights of the Fourth, Fifth, Ei ghth and Fourteenth
Arendnent s. 2°

In response to defendant Conunal e’ s notion for summary
judgment, plaintiffs assert that “[t]here was nothing facially
valid about the warrants.” Plaintiffs argue that, although in
their Conplaint they asserted that the nane in the warrant was
that of Jennifer Wacker, discovery has denonstrated that out of
21 warrants only one articul ated the nane of Jennifer Wacker.

Additionally, plaintiffs assert that “the constable got

18 Conpl ai nt at para. 35.

19 Conpl ai nt at para. 36.

20 Conpl ai nt at para. 37.
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possession of warrants issued to Jenniter Wacker...decided, on
his own, to investigate, concluded that Jenniter nust be a

m sspel | i ng, decided that Jenniter Wacker of Phil adel phia nust be
the right person, and w thout notice whatsoever...and threatened
to take her to jail.”

Additionally, Plaintiff argues that Constabl e Conunal e
“prevail ed upon the District Justice to allow himto access...”
JNET. Also, plaintiffs support their argument by providing an
excerpt from Constabl e Conunal e’ s deposition. Wthin that
excerpt, defendant Constable was asked and answered a conpound
guestion, in which plaintiffs inplicitly argue that he coerced
District Justice Varricchio into inproperly using JNET.?

Lastly, plaintiffs do not address how the sei zure and subsequent
return of $800.00 fromplaintiff Wacker constitutes a violation
of plaintiff’s civil rights.

Notw t hstanding plaintiffs’ argunments, we agree with
def endant and grant defendant’s notion for summary judgnent.
Title 42 United States Code 8 1983 provides in pertinent part:

Every person who, under col or of any statute,

ordi nance, regulation, custom or usage, of
any State...subjects, or causes to be

21 The text of the question is “[t]he only check you made was to | ook

up the nanme Jennifer. You got the Judge to or the judge vol unteered when you
told the judge that you thought that the nane was Jennifer rather than
Jenniter. You told the judge or you got the judge hinmself [sic] vol unteered
to |l ook up Jennifer Wacker on J-Net?” Constable Conunal e answered, “That’s
correct.” See page 9 of the Menorandum of Law in Support of Plaintiffs
Answer to Defendant Tyrone Conunal e’'s Mdtion for Sunmary Judgnent.
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subj ected, any citizen of the United States
or other person within the jurisdiction
thereof to the deprivation of any rights,
privileges, or immunities secured by the
Constitution and | aws, shall be liable to the
party injured in an action at law, suit in
equity, or other proper proceeding for
redress.. ..

Moreover, a warrant is facially deficient (or facially
invalid) when it fails to particularize the place to be searched
or the things to be seized so that an executing officer cannot

reasonably presune it to be valid. United States v. Leon,

468 U. S. 897, 923, 104 S.Ct. 3405, 3421, 82 L.Ed.2d 677, 699
(1984). Furthernore, the test of whether any seizure violates
the Fourth Amendnment is a totality-of-the-circunstances test.

G aham v. Connor, 490 U.S. 386, 109 S.Ct. 1865, 104 L. Ed.2d 443

(1989) Further, no violation of the Fourth Amendnent occurs
during an arrest based upon a valid warrant for arrest even if

the wong person is arrested. Gaham supra; see also,

Alvarez v. Freiwald, G v.A No. 92-1933, 1993 U . S.Dist. LEX S

19208 (E. D. Pa. Decenber 27, 1993)(Troutman, J.)(citing G aham

supra).

First, plaintiffs have not cited any evidence in the
record indicating that plaintiffs were ever arrested, detained or
restrai ned by defendants. Mreover, we have not seen any
evidence in the record supporting this contention. Additionally,
al though plaintiffs argue that defendant refused to | eave the

home of Anneliese Wacker, plaintiffs do not cite where in the
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record there is evidence of this. W have not found in the
record any evidence of such a refusal to |leave. Instead, on page
14 of the deposition of Anneliese Wacker, she testifies that she
of fered defendants a drink. This behavior, even with al
reasonabl e inferences in favor of plaintiff, does not indicate
that the Constables refused to | eave the hone.

Even if defendant had arrested or constructively
arrested plaintiff Jennifer Wacker Martin, we conclude that
plaintiffs’ claimfails because they have not cited any authority
for the proposition that defendant was not acting pursuant to a
validly issued arrest warrant. Moreover, a finding that the
warrant was facially valid is strongly supported by the fact that
at | east one of the arrest warrants had plaintiff’s nane
correctly listed, although she was not the right person to be

arrested. Alvarez, supra. Mreover, although the other arrest

warrants were a product of typographical errors, the errors on
the face of the warrant were not so significant that a reasonable

of ficer could presune the warrant to be invalid. Leon, supra.

Regardi ng the seizure of $800.00, plaintiffs admt that
t he noney has been returned to them Further, plaintiffs have
not cited any authority for the proposition that the seizure of
$800 violated plaintiffs’ civil rights and, therefore, gives rise
to a § 1983 claim

Further, with regard to Constabl e Conmunal e’ s use of
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JNET, plaintiffs cite no authority for the proposition that this
would gives rise to a 42 U S. C. §8 1983 claim Instead, in
Plaintiff’s Exhibit D, plaintiff provides page three of a five-
page JNET user agreenent, which describes the terns and
condi tions of JNET use.

We find the JNET user agreenent insufficient authority
to establish a 8§ 1983 claim The JNET user agreenment is a
private agreenent that does not establish any Constitutional or
statutory right. Moreover, plaintiffs do not address how
Const abl e Comunal e’ s al | eged conputer use violated the JNET
agreenent in |ight of their Conplaint which averred that
Const abl e Conmunal e was working with the Pennsylvania M nor
Judi ci ary.

Therefore, we conclude that no deprivation of
plaintiffs’ civil rights occurred. Accordingly, we dismss

plaintiffs’ section 1983 claim

Qualified Imunity

Def endant asserts that he is entitled to qualified
immunity and that government officials are shielded from
liability for civil damages from42 U S.C. 8§ 1983 cl ai s.
Specifically, defendant contends that the facts established above
entitle himto qualified imunity. W agree. Mreover, for the
reasons expressed below, we find that defendant is entitled to

qualified imunity.
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Plaintiffs assert that defendant Constable Comunale is
not entitled to qualified i munity because Constabl e Conunal e
deprived plaintiffs of their “liberty and noney”. Plaintiffs

cite Duffy, supra, as holding that an officer is not entitled to

qualified imunity when knows he is harassing the wong person in

an arbitrary and capricious manner. Additionally, plaintiffs

assert that the Constable is aggressive and that his notivation

to arrest Jennifer Wacker stemmed fromhis financial interest.
The defense of qualified inmunity is a question of

law. Siegert v. Glley, 500 U S 226, 232, 111 S.C. 1789, 1793,

114 L. Ed.2d 277, 287 (1991); DeBellis v. Kulp, 166 F. Supp.2d 255,

266 (E.D. Pa. 2001)(Van Antwerpen, J.). Additionally, qualified
immunity is imunity fromsuit, not a defense to liability at

trial. Saucier v. Katz, 533 U. S. 194, 200-201, 121 S. Ct. 2151,

2156, 150 L.Ed.2d 272, 281 (2001).

Therefore, it is inperative to determ ne whet her the
defense is available before trial. Further, “qualified inunity
shields state officials performng discretionary functions from
suit for damages if ‘their conduct does not violate clearly

established statutory or constitutional rights of which a

reasonabl e person woul d have known.’” DeBellis, supra, (quoting

Wlson v. Layne, 526 U S. 603, 609, 119 S .. 1692, 1696, 143

L. Ed. 2d 818, 827 (1999).

The United States Suprene Court has articul ated a two-
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part test to determ ne whether a state official is entitled to

the defense of qualified immunity. |In Saucier, supra, the

Suprene Court stated that the initial inquiry is “[t]aken in the
light nost favorable to the party asserting the injury, do the
facts alleged show the officer’s conduct violated a
constitutional right?” 533 U S. at 201, 121 S.C. at 2156,
150 L. Ed.2d at 282. If no right would have been viol ated, then
there is no need for the second step.

If a right were violated, then the next question to ask

is “whether the right was clearly established.” Saucier, supra.

In order to determ ne whether the right was clearly established
the question is whether a reasonable officer would have known

that his or her conduct violated the right. DeBellis, supra

(citing Harlowe v. Fitzgerald, 457 U S. 800, 102 S.C. 2727,

73 L.Ed.2d. 396 (1982)). |If these requirenents are net, then the
officer is entitled to qualified imunity.

For the reasons which are stated above, we concl ude
that, taken in the light nost favorable to plaintiffs, they do
not allege facts which, if proven, would establish a violation of
a constitutional right. Therefore, defendant is entitled to
qualified imunity.

Not wi t hst andi ng our determ nation that plaintiffs have
not alleged facts which would establish a constitutional

viol ation, we exam ne the second part of the test. Two mgjor
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duties of a constable are to execute arrest warrants and to serve

the |l egal process of the courts. See In re Act 147 of 1990,

528 Pa. 460, 470, 598 A 2d 985, 990 (1991).

A | aw enforcenent officer, for exanple a constable,
does not have the authority to disregard an arrest warrant
because it is the judicial system not the officers, which

determ nes whether a person is guilty or innocent. See Duffy v.

County of Bucks, 7 F.Supp.2d 569, 577 (E.D.Pa. 1998) ( Shapiro,

J.); see also Alvarez v. Freiwald, No. Cv.A 92-1933, 1993

U S Dst.LEXIS 19208 (E. D.Pa. 1993) (Troutman, J.).

We conclude that the alleged facts do not establish
that a reasonable officer woul d have known he violated a clearly
defined constitutional right. First, plaintiffs have not cited
where in the record support exists for their argunment that
Const abl e Comunal e knew that he was attenpting to arrest the
wrong person. In this instance District Justice Mchele
Varricchio issued valid arrest warrants. Al though the warrants
cont ai ned typographical errors, defendant Constable Conunal e did
not have the authority to disregard those warrants. Duffy,
supr a.

Therefore, we conclude that in addition to defendant
Const abl e Comunal e being entitled to qualified i munity under
part one of the test, Constable Conunale is also entitled to

qualified imunity under part two of the test. Accordingly, we
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dismss plaintiffs’ 42 U S.C. 8§ 1983 cl ai m because Const abl e

Comunal e has qualified i munity.

Def endants’ Mdtions for Summary Judgnent on Plaintiffs’ State-Law
Cl ains

In his nmenorandum of | aw, defendant Constabl e Conunal e
addresses plaintiffs’ remaining state-law clains for negligent
and intentional infliction of enotional distress. First, we wll
address plaintiffs’ claimfor intentional infliction of enotional
distress. Then we will address plaintiffs’ claimfor negligent

infliction of enotional distress.

Intentional Infliction of Enotional Distress

Def endant asserts that he is entitled to summary
judgnent on plaintiffs’ clains for intentional infliction of
enotional distress because plaintiffs have failed to all ege any
physical injury. Further defendant contends that plaintiffs have
not alleged that they sought any nedi cal or psychol ogical
treatnent as a result the alleged events. For the reasons
expressed bel ow, we agree. Accordingly, we dismss plaintiffs’
claimfor intentional infliction of enotional distress against
Const abl e Comunal e.

Plaintiffs’ entire response to defendant’s assertions
is as follows: “Plaintiffs do not contest that they did not
suffer physical injury other than their enotional upset and did

not seek nmedical treatnent.”
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To prove a claimfor intentional infliction of
enotional distress, the follow ng el enents nust be establi shed:
(1) the conduct nust be extreme and outrageous; (2) it nust be
intentional or reckless; (3) it nust cause enotional distress;

and (4) that distress nust be severe. Hoy v. Angel one,

456 Pa.Super. 596, 609-610, 691 A 2d 476, 482 (1997), affirned

554 Pa. 134, 720 A.2d 745 (1998) (citing Hooter v. Pennsylvania

Coll ege of Optonetry, 601 F. Supp. 1151, 1155 (E. D.Pa. 1984) and

Section 46 of the Restatenent (Second) of Torts).

In order to state a claimunder which relief can be
granted for the tort of intentional infliction of enotional
distress, plaintiffs nust allege physical injury.

Rolla v. Westnoreland Health System 438 Pa. Super. 33, 38,

651 A 2d 160, 163 (1994). To recover for intentional infliction
of enotional distress in Pennsylvania, a plaintiff nust support
the claimof enotional distress with conpetent nedical evidence,

in the formof expert nedical evidence. DeBellis v. Kulp,

166 F. Supp.2d 255, 281 (E. D.Pa. 2001) (VanAntwerpen, J.).

G ven the advanced state of nedical science, it is
unwi se and unnecessary to permt recovery to be predicated on an
i nference based on defendant’s “outrageousness” w thout expert
medi cal confirmation that plaintiff actually suffered the clained

di stress. Kazatsky v. King David Menorial Park, Inc., 515 Pa.

183, 197, 527 A 2d 988, 995 (1987).
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Plaintiffs did not allege physical injury. Further,
plaintiffs have not denonstrated in the record any nedica
evi dence supporting their claimof intentional infliction of
enotional distress. Nor did we find any such evidence in the
record. Therefore, because no nedi cal evidence of physical
injury has been submtted, we grant defendant’s notion for
summary judgnent on plaintiffs’ claimfor intentional infliction

of enotional distress.

Negligent Infliction of Enotional Distress
Def endant asserts that he is entitled to summary
judgnment on plaintiffs claimfor negligent infliction of
enotional distress. Specifically, defendant asserts that
Pennsyl vania case |law requires plaintiffs to all ege physical
injury for a claimof negligent infliction of enotional distress.

Def endant cites Rolla v. Westnorel and Health System 438

Pa. Super. 33, 38, 651 A 2d 160, 163 (1994) for this proposition.
For the reasons expressed bel ow, we agree. Accordingly, we
dismss plaintiffs’ claimfor negligent infliction of enotional
di stress agai nst Constabl e Conunal e.

As stated above, plaintiffs conceded that they suffered
no physical injury. Moreover, plaintiffs do not dispute that
t hey never sought nedical treatnent.

Rolla states that, under Pennsylvania |aw, “except in

limted, conpelling circunstances...a clainmnt may not recover
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damages for negligently inflicted enotional distress in the
absence of attendant physical injury.” Therefore, the general
rule is that physical injury is required. None of the
exceptions? apply here. Accordingly, the general rule applies.
Plaintiffs have neither alleged physical injury nor
provi ded nedi cal evidence for their claimof negligent infliction
of enotional distress. Additionally, we were unable to find any
such evidence in the record. Also, plaintiffs have not
identified any authority which woul d di spense with the
requi renment of physical injury for their claimof negligent
infliction of enotional distress. Mreover, plaintiffs cannot

rest on their pleadings. R dgewod Board of Education, supra.

Accordingly, we grant defendant’s notion for summary judgnent on

plaintiffs’ claimfor negligent infliction of enotional distress.

22 See footnote 2 of Rolla, supra, 438 Pa.Super at 38 n.2, 651 A 2d
at 163 n.2, which states

n2 For exanples of conpelling circumstances which
work to avoid the general rule, see: Speck v. Finegold,
497 Pa. 77, 439 A 2d 110 (1981)(parent allowed recovery for
ment al distress caused by birth of unplanned, genetically
defective child); Sinn v. Burd, 486 Pa. 146, 404 A 2d 672
(1979) (recovery for mental distress permtted for parent who
wi t nessed tortious assault upon her minor child); and
Little v. York County Earned |Incone Tax Bureau,
333 Pa. Super. 8, 481 A.2d 1194 (1984)(allow ng recovery by
plaintiff who had been wongfully inprisoned because of
negligent m srepresentation to tax bureau that plaintiff had
failed to pay taxes).

As noted above, there is no evidence to support a clai m of
wrongful inprisonment here, and the remmining exceptions are clearly
i nappl i cabl e.
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Plaintiffs’ CQaimfor Punitive Danmages

Count V of plaintiffs’ Conplaint demands punitive
damages arising fromtheir federal and state |l aw clains. Because
we have granted defendant’s notion for summary judgnment on each
plaintiffs’ federal and state law clains, this remaining claimis

nmoot. Accordingly, Count V is dismssed.

Fictitious Party John Doe

Because we have granted defendant Constabl e Conunal e’ s
notion for summary judgnment and because the City of Allentown and
the Gty of Allentown Parking Authority have previously been
di sm ssed, the only remai ning defendant is a fictitiously naned
party, John Doe. Wile there may be an argunent that fictitious
def endants are never permssible, it is clear that, if after a
reasonabl e period of discovery a plaintiff has not identified the
fictitious defendant, the court nmay dism ss the fictitious

defendant. See Scheetz v. Mrrning Call, Inc., 130 F.R D. 34, 36

(E.D. Pa. 1990)(Cahn, J.); Agresta v. Gty of Philadel phia, 694

F. Supp. 117 (E. D.Pa. 1988)(Van Antwerpen, J.).

This case commenced on Decenber 18, 2003.
Additionally, by Rule 16 Conference Order of the undersigned
dated February 3, 2005 and filed on February 8, 2005, discovery
cl osed on May 10, 2005. Moreover, as of the date of this
Menorandum plaintiffs have not identified defendant John Doe.

Therefore, we disn ss defendant John Doe fromthis action.
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CONCLUSI ON

For all the foregoing reasons, we grant defendants’

notion for summary judgnment and dismss plaintiffs’ Conplaint.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JENNI FER WACKER MARTI N and )
ANNELI ESE |. WACKER, ) GCivil Action
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) No. 03-CV-06793
Plaintiffs )
)
VS. )
)
TYRONE COMUNALE and )
JOHN DCkE, )
)
Def endant s )
ORDER

NOW this 18th day of January, 2006, upon consideration
of Defendant Constabl e Tyrone Conunale’s Mtion for Summary
Judgnent filed on July 29, 2005; upon consideration of
Plaintiffs’ Answer to Defendant Tyrone Comunal e’s Motion for
Summary Judgnent filed on August 24, 2005; upon consideration of
the briefs of the parties; it appearing that plaintiffs have
neither identified nor served defendant John Doe; and for the

reasons expressed in the acconpanyi ng Menorandum

| T IS ORDERED t hat defendant’s notion for summary

j udgnent is granted.

| T 1S FURTHER ORDERED that plaintiffs’ clains against

def endant Tyrone Conunal e are di sm ssed.

| T 1S FURTHER ORDERED that plaintiffs’ clains against

def endant John Doe are di sni ssed.

IT 1S FURTHER ORDERED that the derk of Court shal

- XXXVi -



close this case for statistical purposes.

BY THE COURT:

[ s/ Janmes Knoll Gardner

Janmes Knol | Gardner
United States District Judge
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