IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL PAUL WEBER : ClVIL ACTION
. :
WARDEN, SCI WAYMART, et al. : NO. 04-84
MEMORANDUM
Bartle, C. J. January , 2006

Before the court is the notion of Mchael Paul Wber
"pursuant to Rule 60(a) F.R Cv.P, Rule 60(b) F.R CGv.P and Rule
11 of the rules governing section 2254 cases."! The acknow edged
purpose of this notion is to start the clock running again so
that he can file a tinely notice of appeal froman order entered
by this court on Novenber 24, 2004.

On August 27, 2004, we denied Wber's petition for
habeas corpus relief under 28 U S.C. § 2254. On Septenber 12,
2004, he filed a notion to alter or anend our order under Rule
59(e) of the Federal Rules of G vil Procedure which we denied on
Novenber 24, 2004.2 He did not file a notice of appeal fromthis
order. Under the Federal Rules of Appellate Procedure, he was

required to do so within 30 days of its entry. Fed. R App. P

1. Rule 60 provides for relief froma judgnment and order under
certain circunstances. Rule 11 of the rules governing section
2254 cases sinply nmakes the Federal Rules of G vil Procedure
applicable to such cases "to the extent that they are not

i nconsistent wwth any statutory provision or these rules.”

2. Rule 59(e) governs notions to alter or anmend a judgnent.



4(a) (1) (A) and (4)(A)(iv). According to Wber, he did not file
an appeal because his counsel never received any notification of
the filing of the order fromthe O erk

On Septenber 12, 2005, Whber filed a notion pursuant to
Rul e 60(b) of the Federal Rules of Civil Procedure asking this
court to vacate its order of Novenber 24, 2004 and to re-enter it
so he could file a tinely notice of appeal. The docket
establishes that a copy of this order was sent to Wber's counse
by both postal and electronic nmail. Nonethel ess, again according
to Weber, it was not until Septenber 9, 2005, al nost 10 nonths
after the entry of this order, that his counsel checked the
docket and | earned of its existence. On Septenber 27, 2005, we
deni ed his Septenber 12, 2005 notion and expl ai ned:

While his notion under Rule 60(b) is tinely,
that rul e does not authorize us to provide
himwith the relief he seeks. "Lack of
notice of the entry [of an order] by the
clerk does not affect the time to appeal or
relieve or authorize the court to relieve a
party for failure to appeal within the tine
al l oned, except as permtted in Rule 4(a) of
t he Federal Rul es of Appellate Procedure.”
Fed. R Cv. P. 77(d). Rule 4(a) provides
that: "[t]he District Court nmay reopen the
time to file an appeal ... only if all the
following conditions are satisfied: (A the
nmotion is filed within 180 days after the
judgment or order is entered or within 7 days
after the noving party receives notice of the
entry, whichever is earlier ...." Fed. R
App. P. 4(a)(6). Since alnost 10 nont hs have
passed since the filing of our order we can
offer the plaintiff no relief.

Weber v. Warden, No. Civ.A 04-84 (E.D. Pa. Sept. 27, 2005)
(Order).




In yet another attenpt to circunmvent the deadline of
Rul e 4(a) of the Federal Rules of Appellate Procedure, Wber
filed the current notion on Cctober 11, 2005 under Rule 60(a) and
(b) of the Federal Rules of Civil Procedure and Rule 11 of the
Rul es Governing Section 2254 Cases.® This notion, which sets
forth argunents virtually identical to his Septenber 12, 2005
notion, is essentially an attenpt by Wber to obtain another bite
at the apple for the purpose of facilitating an appeal.

We have al ready explained that Rule 77(d) of the
Federal Rules of Civil Procedure and Rule 4(a)(6) of the Federal
Rul es of Appellate Procedure do not authorize us to relieve Wber
fromhis failure tinely to appeal under the present

ci rcunst ances. Weber v. Warden, No. Civ.A 04-84 (E.D. Pa.

Sept. 27, 2005) (Order). As noted above, this court may not
reopen the time to file an appeal when nore than 180 days have
el apsed since the entry of the order fromwhich a party desires
to take an appeal. Here the order was entered on Novenber 24,
2004, and the pending notion was not filed until October 11
2005. That Wber is seeking relief under Rule 60(a) and (b) of
the Federal Rules of Civil Procedure and Rule 11 of the Rules

Governi ng Section 2254 Cases does not change the result. "In a

3. On Cctober 24, 2005, Weber filed a notice of appeal to the
Court of Appeals. Wen a novant files a notion under Rule 60(b)
while his appeal is pending in the Court of Appeals, a district
court only has jurisdiction to entertain and deny the notion.
Venen v. Sweet, 758 F.2d 117, 123 (3d Gr. 1985). |If the
district court is inclined to grant the notion, the novant nust
file a notion in the Court of Appeals for a remand of the case.
| d.

-3-



civil case, ... the only way in which a party may obtain relief

based on a clerk's failure to serve notice of the entry of a

judgnment or order is via Appellate Rule 4(a) Pool e v.

Fami |y Court of New Castle County, 368 F.3d 263, 266 (3d Cr.

2004); see also Hall v. Cnty. Mental Health Cir. of Beaver
County, 772 F.2d 42, 44 (3d Cr. 1985).

In the alternative, Wber requests this court to treat
his notion pursuant to Rule 59(e) of the Federal Rules of G vil
Procedure, tinely filed on Septenber 12, 2004, as his notice of
appeal. Rule 3 of the Federal Rules of Appellate Procedure
governs the content of notices of appeal. At the very |east, any
docunent purporting to be a notice of appeal nust make the intent
to appeal clear. Fed. R App. P. 3(c)(4). At all tinmes, Wber
has been represented by counsel who is held to a nore stringent

standard than a pro se litigant. United States v. Jasin, 280

F.3d 355, 361 (3d Gr. 2002). Wber's notion under Rule 59(e) of
the Federal Rules of Civil Procedure requested this court to
alter its judgnent. It did not convey any intent to appeal.
Accordingly, the notion of Wber "pursuant to Rule
60(a) F.R Cv.P, Rule 60(b) F.R Cv.P and Rule 11 of the rules
governing section 2254 cases" will be denied and no certificate

of appeal ability shall issue.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL PAUL WEBER : ClVIL ACTION
. :
WARDEN, SCI WAYMART, et al. NO. 04-84
ORDER
AND NOW this day of January, 2006, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat :

(1) the notion of plaintiff Mchael Paul Wber

"pursuant to Rule 60(a) F.R Cv.P, Rule 60(b) F.R CGv.P and Rule

11 of the rules governing section 2254 cases" (Doc. #16) is

DEN ED;

and
(2) no certificate of appealability is issued.

BY THE COURT:

C. J.



