INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

WILLIAM H. PROFFIT Il

Plaintiff (pro se), CIVIL ACTION
V. .
JO ANNE BARNHART, NO. 05-1280
Commissioner of Social Security :
Defendant.
Baylson, J. December 30, 2005

MEMORANDUM

Plaintiff William H. Proffitt 111 (“Plaintiff”) seeksjudicia review of the decision of the
Commissioner of the Social Security Administration (the “Commissioner”) denying his claim for
disability insurance benefits (“DIB”) under Title Il of the Social Security Act, 42 U.S.C. 88 401-
433 (“the Act”). Presently before this Court are the parties’ Cross-Motions for Summary
Judgment (Docket Nos. 8, 9). Upon careful and independent consideration of the administrative
record and al filingsin this Court, the Court will deny Plaintiff’s Motion for Summary Judgment
and grant the Commissioner’s Motion for Summary Judgment.

l. Background

A. General Background and Procedural History

Plaintiff was born on November 10, 1959 and was forty-one years old when his insured
status under the Act expired on December 31, 2000. (R. at 32, 66). Plaintiff isahigh school

graduate who received vocational training in electronics. (R. at 55, 64, 145). His past relevant



work experience included jobs as an el ectronics technician, assembler, solder, and system
integrator. (R. at 50, 80-83, 145-46). According to Plaintiff, hisformer work was specifically
performed at the medium level of exertion. (R. at 50, 81-83).

Plaintiff last worked on November 3, 1995, when he sustained a work-related back injury.
(R. at 42, 145-46). He received worker’s compensation benefits for this injury including $330.17
every week. (R. at 42-47). He later received alump-sum payment in the amount of $50,000 to
settle hisworkers' compensation clam. (R. at 32, 45, 146).

Plaintiff filed an application for DIB on June 18, 2003, claiming disability as of
November 3, 1995. (R at 32-34, 49, 56, 58-59, 66).> He |ast met the insured status requirements
set forth in the Social Security Act on December 31, 2000 (“date last insured”). Plaintiff asserted
that he was disabled under the meaning of the Act before the date last insured due to pain and
immobility resulting from his back injury. The state agency denied his application at theinitial
determination level of administrative review. (R. at 20-24). Plaintiff timely requested a hearing
before an Administrative Law Judge (“ALJ’) (R. at 25).

A hearing was held before ALJ George Y atron on August 5, 2004 (R. at 142-59), and on
January 5, 2005, the ALJ issued a decision denying Plaintiff’s application (R. at 9-18). The ALJ
determined that while Plaintiff had a back impairment, “the claimant’ s allegations describing
totally debilitating symptoms and limitations is not wholly credible for period on or before his

date last insured as it is not supported by the overall objective evidence and treatment records.”

! Plaintiff had previously applied for DIB on two separate occasions. (R. at 66-67). Inor
about October 1996, he did not pursue his DIB claim beyond the reconsideration determination
level of administrativereview. (R. a 67). In or about February 1999, he did not appeal his DIB
claim beyond theinitial step of the administrative review process. (R. at 12, 66-67).
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Id. To the contrary, the ALJ found that Plaintiff retained the ability to perform the full range of
light work before December 31, 2000. I1d. The ALJ applied the Medical-Vocationa Guidelines
and determined that Plaintiff could perform other light work in the national economy. Id. The
ALJ thus concluded that Plaintiff was not “disabled” within the meaning of the Act from
November 3, 1995 through December 31, 2000. 1d.

After considering the additional evidence that was submitted after the ALJ s decision (R.
at 141), the Appeals Council denied Plaintiff’s request for review. (R. at 4-8). Plaintiff, pro se,
sought judicial review of the ALJ sdecision in this Court. Plaintiff filed aMotion for Summary
Judgment (Docket No. 8) on August 25, 2005, and the Commissioner filed a Cross-Motion for
Summary Judgment on August 17, 2005 (Docket. No. 9).

B. History of Treatment for Physical Ailments

Plaintiff first sought treatment for back pain on November 7, 1995 at Abington Memorial
Hospital. (R. at 88-93). Dr. Leonard Rubin reported that Plaintiff (1) had minimal paravertebral
tenderness; (2) had minimal pain and tendernessin his lower back; (3) had normal deep tendon
reflexesin his lower extremities; (4) had a negative straight leg-raising test; and (5) had x-rays of
his lumbar spine that were essentially normal. (R. at 92-93). Dr. Rubin diagnosed a back sprain
and strain; recommended application of moist heat on adaily basis as treatment; and
recommended Motrin for Plaintiff’s complaints of pain. (R. a 92). Dr. Rubin advised Plaintiff
that he could return to work after four days. (R. at 91).

On November 27, 1995, Plaintiff saw a physical therapist for another evaluation. (R. at
94-95). Hereceived treatment including moist heat, electrical stimulation, massage, and

therapeutic exercises. Id. The therapist also recommended Plaintiff follow a home exercise



program. Id.

On December 22, 1995, Plaintiff had a spine MRI that revealed a disc herniation at the
L5-S1 level. Two board certified neurosurgeons, Dr. Vincent Ferrara and Dr. Jeffrey Y ablon,
reviewed the MRI results and separately concluded that the MRI showed a“small” herniation.
(R. at 97-98, 103).

Dr. Ferrara personally examined Plaintiff for back pain on January 25, 1996. (R. at 97-
98). Dr. Ferrarafound the following:

1. No overt signs of myelopathy, radiculopathy, or neuropathy;

2. A “questionably” positive straight leg-raising test; and

3. Intact power, reflexes and sensation in lower extremities.
Id. Dr. Ferrara concluded surgery was not warranted. Id. Instead, Dr. Ferrara recommended
epidural and facet injections as treatment for complaints of back pain. Id.

Over ayear and a half later, on September 18, 1997, Plaintiff sought an evaluation from
Dr. Yablon. (R. at 103-04). Asan initial matter, Dr. Y ablon noted that Plaintiff had not received
the epidural steroid injections recommended by Dr. Ferrara; instead, Plaintiff was only taking
oral pain medication. 1d. On examination, Dr. Y ablon found:

1. No evidence of tenderness or muscle spasm in the lower back;

2. A negative straight leg-raising test;

3. A full range of motion with the back; and

4. Intact sensation in lower extremities.
Id. Dr. Yablon recommended further diagnostic studies, including anew MRI. 1d

On October 8, 1997, Plaintiff’s lumbar spine MRI showed “mild” disc bulging without



evidence of disc herniation at the L5-S1 level. (R. a 99). Disc bulges were also found at the L 3-
L4 and L4-L5 leves, and there was a small disc herniation at the T11-T12 level. 1d. On
November 5, 1997, Dr. Y ablon recommended that Plaintiff receive atrial of lumbar epidural
steroid injections. (R. at 99-101). Dr. Yablon explained to Plaintiff the low risks and side effects
of the injections, and stated his belief that “all of the risks are extremely unlikely.” (R. at 101).

Six months later, on March 2, 1998, Plaintiff’s family physician, Dr. Lawrence Alwine,
suggested that Plaintiff contact Dr. Y ablon to schedule an injection. There are no other relevant
medical reports or treatment notes which are dated before December 31, 2000, the last date when
Plaintiff was eligible for DIB.

Nearly four years later, Dr. Alwine assessed Plaintiff’s ability to perform work-related
activities. (R. at 128). Thisassessment consisted solely of a“Physical Capacities Evaluation”
form, which was completed on (and dated) August 2, 2004, but had “prior to 12/31/2000" written
in the upper left corner. 1d. By virtue of the bare entries on this form, Dr. Alwine stated a belief
that, before December 31, 2000, Plaintiff was significantly limited (to less than afull range of
sedentary work); however, Dr. Alwine provided no supporting explanation for his assessment.
Id. In aletter dated November 23, 2004, Dr. Alwine stated an again-unexplained conclusion that
Plaintiff is “totally disabled,” a condition that is “ permanent and not expected to improve.” (R. at
141).

. Legal Standard

The Social Security Act provides for judicial review of any “final decision of the

Commissioner of Social Security” in adisability proceeding. 42 U.S.C. 8 405(g). Thedistrict

court may enter a judgment “affirming, modifying, or reversing the decision of the Commissioner



of Socia Security, with or without remanding the cause for arehearing.” 1d.
The standard of review of an ALJ sdecisionis plenary for all legal issues. Schaudeck v.

Comm’r of Soc. Sec. Admin., 181 F.3d 429, 421 (3d Cir. 1999). The Court must review the

record to determine whether substantial evidence supportsthe ALJ s decision. Rutherford v.
Barnhart, 399 F.3d 546, 552 (3d Cir. 2005). The factual findings of the ALJ are accepted as

conclusive, provided they are supported by substantial evidence. Reefer v. Barnhart, 326 F.3d

376, 379 (3d Cir. 2003). “Substantia evidence has been defined as more than amere scintilla. 1t
means such relevant evidence as a reasonable mind might accept as adequate to support a

conclusion.” |d. (quotations and citations omitted);see also Hartranft v. Apfel, 181 F.3d 358,

360 (3d Cir. 1999). The Court must not “weigh the evidence or substitute [its own] conclusion

for those of the fact-finder.” Rutherford, 339 F.3d at 552 (quoting Williams v. Sullivan, 970

F.2d 1178, 1182 (3d Cir. 1992)). Assuch, “[t]his Court is bound by the ALJ sfinding of fact if

they are supported by substantial evidence on therecord.” Plummer v. Apfel, 186 F.3d 422, 427

(3d Cir. 1999).
II1.  Discussion

Plaintiff appealsthe ALJ s decision and argues that the denial of DIB was not supported
by substantial evidence. Defendant contends that substantial evidence in the record was adequate
to support the ALJ sfinding that Plaintiff could perform light work before December 31, 2000,
the last date when he was insured for disability benefits, and, thus, Plaintiff’s failure to perform
such work rendered him ineligible for benefits.

* * *

To be igible for benefits, Plaintiff must establish that he is unable “to engage in any



substantial gainful activity by reason of any medically determinable physical or mental
impalrment which can be expected to result in death or which has lasted or can be expected to
last for a continuous period of not less than 12 months.” 42 U.S.C. § 423(d)(1)(A). The ALJ
evaluates applications for benefits under the five-step sequential evaluation process of 20 C.F.R.
88404.1520(a). The ALJI must consider: (1) whether the claimant is working, (2) whether he has
asevere impairment, (3) whether his severe impairment meets or medically equals alisted
impairment, (4) whether he has the residual functional capacity (“RFC”) to return to past relevant
work, and (5) whether he can make an adjustment to other available work (measured by whether
the claimant is capable of performing other jobs existing in significant numbers in the national
economy in view of the claimant’s age, education, work experience and RFC). Ramirez v.
Barnhart, 372 F.3d 546, 550-51 (3d Cir.2004).

Here, the ALJ decided that Plaintiff had indeed met his burden with regard to the first
four prongs—i.e., showing that his back impairment was a “severe impairment” that precluded
him from having the RFC to perform his former medium work. (R. at 16, 18; Finding Nos. 3, 7).
As such, the Commissioner bore the burden of establishing the fifth prong — namely, indicating
substantial evidence in the record that there was other work in the national economy that Plaintiff

could perform. 20 C.F.R. § 404.1566(d); Rutherford v. Barnhart, 399 F.3d 546, 551 (3d Cir.

2005).
The ALJ met his burden by (1) finding, based on substantial evidence, that Plaintiff could

perform light work? and did not suffer from disabling back pain before December 31, 2000, and

2 Light work involves lifting no more than 20 pounds at atime with frequent lifting or
carrying of objects weighing up to 10 pounds. Even though the weight lifted may be very little, a
jobisin this category when it requires a good deal of walking or standing, or when it involves
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(2) based on that finding, applying the Medical-Vocationa Guidelines to conclude that Plaintiff
was “not disabled.”?
Relevant regulations emphasi ze the importance of objective medical evidencein

evaluating a clamant’ s subjective complaints. Hartranft v. Apfel, 181 F.3d 358, 362 (3d Cir.

1999). Specifically, 20 C.F.R. 8§ 404.1529(b) requires that, however genuine aclamant’s
complaints may appear to be, objective medica evidence be produced to demonstrate the
existence of amedically determinable impairment that could reasonably be expected to produce
the symptoms aleged. See 20 C.F.R. § 404.1529(b). If the medical evidence establishes the
existence of amedically determinable impairment that could reasonably be expected to produce
the symptoms alleged, the regulations then require the ALJ to evaluate their intensity and
persistence and their effect on the claimant’ s ability to work in light of the entire record. See 20
C.F.R. §404.1529(b). “This obviously requires the ALJ to determine the extent to which a
clamant is accurately stating the degree of [symptoms] or the extent to which he or sheis

disabled by it.” Hartranft, 181 F.3d at 362. Objective medical evidence is thus directly relevant

to assessing aclaimant’s credibility. See 20 C.F.R. § 404.1529(c)(2).

sitting most of the time with some pushing and pulling or arm or leg controls. See 20 C.F.R. 8§
404.1567(b).

¥ The ALJ did not utilize a vocational expert in this case. While neither party raises any
issue concerning the appropriateness of this decision, the Court notes that the Supreme Court has
established the genera rule that the Commissioner may rely on rulemaking authority to
determine issues that do not require case-by-case consideration. Heckler v. Campbell, 461 U.S.
458 (1983). Heckler stands for the broad proposition, applicable here, that the Commissioner
can satisfy the burden of proof regarding availability of jobsin the national economy via
rulemaking — e.q., the Medical-Vocationa Guidelines— rather than requiring actual vocational
expert evidence on an individual basis. Accord Allenv. Barnhart, 417 F.3d 296, 401-02 (3d Cir.
2005).




Here, the ALJ determined that “the claimant’ s allegations describing totally debilitating
symptoms and limitations is not wholly credible for period on or before his date last insured as it
is not supported by the overall objective evidence of treatment records.” (R. at 14 [sic]). The
Court agrees with the Commissioner that substantial objective medical evidence contradicts
Plaintiff’s claim that he was totally disabled prior to December 31, 2000, and, indeed, bespeaks
the contrary. As discussed above, medical records plainly establish that, prior to December 31,
2000: (1) Plaintiff’s lumbar spine MRIs showed no evidence of significant disc herniation; (2)
Plaintiff had normal motor strength, reflexes, and sensation in his extremities, indicating the
absence of lumbar nerve root compression; (3) Plaintiff’s straight leg-raising tests were negative,
further suggesting the absence of lumbar nerve root pressure; and (4) Plaintiff had no objective
signs of myelopathy, radiculopathy, or neuropathy. The record of treatment provided to Plaintiff
further establishes that: (1) Plaintiff’s condition was not serious enough to warrant surgical
intervention; (2) Plaintiff never obtained doctor-recommended, low-risk lumbar epidural
injections for his allegedly disabling back pain; and (3) Plaintiff took no more than basic oral
pain medication for several years. Moreover, the “conclusion” of Dr. Alwine indicating
permanent disability prior to December 31, 2000 — introduced four years after-the-fact and
devoid of any serious explanation — does not overcome the wealth of evidence to the contrary. In
short, the Court finds that the substantial weight of the objective medical evidence supported the
conclusion that Plaintiff was not totally disabled prior to December 31, 2000.

Based on this substantial record evidence, it was also clearly within the ALJ s discretion
to make credibility determinations regarding Plaintiff’ s subjective testimony as to his symptoms

and limitations. See Van Horn v. Schweiker, 717 F.2d 871, 873 (3d Cir. 1983). Becausethe




ALJ considered Plaintiff’ s subjective complaints of pain and, as the finder of fact, properly
assessed his credibility in the context of al the other evidence of record, this Court will not
disturb the ALJ s determination that Plaintiff did not suffer totally debilitating symptoms and
limitations prior to December 31, 2000, and therefore had the RFC to perform light work during
that time period.

Finally, the Court finds that the ALJ properly used the Medical-V ocational Guidelines
(“M-V Guidelines’) upon reaching the above-stated conclusions. Based on the RPC for light
work and Plaintiff’s age, educations, and work experience, the M-V Guidelines direct afinding
of “not disabled” for an individual with Plaintiff’s vocationa profile. (R. at 17-18; Finding No.
12). Therefore, the ALJ properly relied upon the M-V Guidelines to decide that Plaintiff was
“not disabled” prior to December 31, 2000, because he could perform other light work in the
national economy. See 20 C.F.R. § 404.1520(g).
V.  Conclusion

For the foregoing reasons, this Court concludes that the ALJ and Commissioner applied
the proper legal standards and that the decision of the ALJ is properly supported by substantial
evidence. Accordingly, the Commissioner’s Motion for Summary Judgment will be granted and

Plaintiff’s Motion for Summary Judgment will be denied. An appropriate Order follows.
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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

WILLIAM H. PROFFIT Il
Plaintiff (pro se), : CIVIL ACTION
V.

JO ANNE BARNHART, : NO. 05-1280
Commissioner of Social Security :

Defendant.
ORDER
AND NOW, this 30" day of December , 2005, after careful and independent

consideration of the parties Cross-Motions for Summary Judgment, and review of the record, it

is hereby ORDERED that:
1 The Commissioner’ s Motion for Summary Judgment (Docket No. 9) is
GRANTED;

2. The Plaintiff’s Motion for Summary Judgment (Docket No. 8) is DENIED; and
3. The decision of the Commissioner is AFFIRMED.
4, The Clerk is directed to enter judgment in favor of Defendant and against Plaintiff

and mark this case as closed.

BY THE COURT:

/s MICHAEL M. BAYLSON
Michael M. Baylson, U.S.D.J.
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