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| NTRCDUCTI ON

Plaintiff Atuahene Oppong, a pro se litigant,! filed
this action against defendants First Union Mrrtgage Corporation
(“First Union”), Wells Fargo Hone Mrtgage, Inc. (“Wlls Fargo”),
and Francis S. Hallinan (“M. Hallinan”) in federal court under
the Fair Debt Collection Practices Act (“FDCPA’ or “the Act”), 15
US C 8 1692 et seq., based on defendants’ efforts to foreclose
on a defaulted nortgage secured by plaintiff’s residence, |ocated
at 7200 Sprague Street in Philadelphia. Plaintiff also raised

state law clains of assault and intentional infliction of

Though not formally schooled in the | aw, Oppong has proven
to be a resilient and sophisticated litigator who for years has
battl ed the defendants to a draw in both the federal and state
courts.



enotional distress.

On Decenber 30, 2003, the Court granted summary
judgnent for all defendants finding that none of the defendants
were “debt collectors” under the FDCPA. As the remaining state
| aw claims were supplenental to plaintiff’s FDCPA claim the
Court exercised its discretion and dism ssed the state |aw cl ains
W t hout prejudice.

On appeal, the Third Grcuit Court of Appeals affirnmed
the Court’s judgnent as to defendants First Union and M.
Hal | i nan. However, the Court of Appeals vacated the judgnent as
to defendant Wells Fargo, finding there were genui ne issues of
material fact regarding Wells Fargo’s debt coll ector status.

Fol | ow ng renmand, defendant filed a second notion for
summary judgnent (doc. no. 46) on March 14, 2005. As part of
di scovery, the Court directed Wlls Fargo to provide plaintiff
with a copy of its Incone Statenent and Bal ance Sheet for 2001
along with data for a three nonth period during 2001 relating to
| oans serviced by Wlls Fargo. That data is referred to as a
quarterly “snapshot” of Wells Fargo’ s operations.

Wells Fargo filed supplenental briefs in support of its
nmotion for summary judgnment (doc. no. 59, 65), incorporating the
information revealed in the “snapshot.” Oppong filed a cross
nmotion for summary judgnent (doc. no. 60). In its notion for

summary judgnent and suppl enental briefs, Wells Fargo argues that



(1) plaintiff's claimis barred by res judicata, collateral

estoppel and the Rooker-Feldman doctrine, and (2) plaintiff

cannot prove that Wells Fargo is a “debt collector” within the
meani ng of the FDCPA. (Oppong argues that defendant is a “debt
collector” because it admttedly collects the debt of others as a
smal | but regular part of its business and it did not give proper
notice of the debt.

The Court will grant defendant’s notion for summary
j udgnment because plaintiff’s claimis barred by res judicata. 1In
turn, the Court will deny plaintiff’s notion for summary

j udgment .

1. FACTS

The plaintiff’s only claimstill before the Court is
that Wells Fargo failed to give notice of validation of the debt
under the FDCPA, 15 U. S.C. 8§ 1692g, before instituting a
forecl osure action in the Philadel phia Court of Conmon Pl eas.
See Conpl. at f 16. The FDCPA requires the follow ng information
to be included in the notice: (1) the anpount of the debt; (2) the
name of the creditor to whomthe debt is owed; (3) a statenent
that the consuner has 30 days to dispute the debt in witing,
after which tine the debt collector will provide a copy of the
debt verification; and (5) a statenment that, upon witten

request, the debt collector wll provide the nane and address of



the original creditor, if different. 15 U S. C 8§ 1692g(a).
Plaintiff clainms that during the foreclosure trial, on January
25, 2002, Wells Fargo handed hima docunent that was to serve as
the notice of validation of debt. See Conpl. at § 16. Oppong

al l eges that, because notice was given once the foreclosure
action had al ready begun in state court, defendant did not conply
with the FDCPA. Prior to trial, however, Wlls Fargo sent a
letter to Oppong on February 26, 2001 which it clains conplied
with the notice requirenment of the FDCPA.

Plaintiff also clains that Wells Fargo furnished
deceptive fornms in violation of 15 U.S.C. § 1592j(a) by creating
a false belief that Wells Fargo had actually succeeded Fir st
Union as the creditor of the debt. See Conpl. at § 18. Several
other allegations in Count | of the conplaint concern this
all eged fal se or deceptive participation of First Union and/or

Wells Fargo in the forecl osure proceedi ngs.?

I11. DI SCUSSI ON

A, Summary Judgnent Standard of Revi ew.

2\l |'s Fargo succeeded First Union as the owner of the
nortgage at issue. There was sonme di spute about the substitution
of Wells Fargo in the state foreclosure proceedi ng. Judge Cohen
of the Phil adel phia Court of Common Pl eas squarely determ ned
that Wlls Fargo was a proper party to the action and that Oppong
m sunderstood the |law. See Tr. Jan. 25, 2002 at 10-11. Several
of plaintiff’s allegations concern deception in violation of the
FDCPA, an argunent that the state court declared to be wthout
merit.



A court may grant summary judgnent only when “the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to judgnent as a matter of |aw.”
Fed. R Cv. P. 56(c). Afact is “material” only if its
exi stence or non-exi stence woul d affect the outcome of the suit

under governing |law. Anderson v. Liberty Lobby, Inc., 477 U S

242, 249 (1986). An issue of fact is “genuine” only when there
is sufficient evidence fromwhich a reasonable jury could find in
favor of the non-noving party regarding the existence of that
fact. Id. In determ ning whether there exist genuine issues of
material fact, all inferences nust be drawn, and all doubts nust

be resolved, in favor of the non-noving party. Coregis Ins. Co.

v. Baratta & Fenerty, Ltd., 264 F.3d 302, 305-06 (3d G r. 2001)
(citing Anderson, 477 U.S. at 248).

B. “Debt Col l ector” Under the FDCPA.

Bef ore addressing whether the plaintiff’'s clains are
barred by res judicata or collateral estoppel, the Court nust
determ ne whether Wells Fargo qualifies as a “debt collector”
within the meaning of the FDCPA. The FDCPA, 15 U.S.C. §
1692(a)(6,) defines a “debt collector” as “any person who uses
any instrunentality of interstate conmerce or the mails in any

busi ness the principal purpose of which is the collection of any



debts, or who regularly collects or attenpts to collect, directly
or indirectly, debts owed or due or asserted to be owed or due
anot her.”

As to the first prong of the statute, (“principal
purpose”), in deciding the first notion for sunmary judgnment, the
Court described Wells Fargo’s business practices as foll ows:

The evidence on record shows that Wlls Fargo
is a subsidiary of Wlls Fargo & Conpany, a
“diversified” financial services conpany and
that defendant WlIlls Fargo, a California
corporation, is a hone |I|ender providing
nortgage servicing to its custoners. The
record al so shows that Wells Fargo purchased,
pursuant to a Servicing Rights Purchase and
Sale Agreenent entered into between it and
First Union on August 31, 2000, approximately
$ 36 billion in residential nortgage |oans
from First Union, of which plaintiff’s |oan
was an infinitesimal part of the transaction.
Thus, it appears that Wells Fargo’ s princi pal
purpose is the making and servicing of
nort gages and | oans.

Oppong v. First Union Hone Mdrtgage, Inc., No. 02-2149, 2003 U.S.

Dist. LEXIS 23722, at *10-11 (E.D. Pa. Dec. 21, 2003), vacated in

part, 2004 U.S. App. LEXIS 21108 (3d Cir. July 22, 2004).
Therefore, because Wells Fargo’s “princi pal purpose” is the
maki ng and servicing of nortgages and | oans, its debt collection
activities do not come within the anbit of the first prong of the
stat ut e.

The issue now before the Court is whether Wells Fargo’'s
debt collection activities fall within the second prong of the

statute, i.e. is Wlls Fargo “regularly” engaged in debt
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col |l ection based on the additional evidence fromthe snapshot of
def endant’ s busi ness operations ordered by the Court.

The definition of “regular” within the neaning of the
FDCPA is a novel issue in the Third Crcuit.® Regular is defined
in the dictionary as “orderly, nethodical, . . . recurring,
attending, or functioning at fixed or uniformintervals.”
Webster’s Ninth New Col |l egiate Dictionary 992 (1990). Under this
definition, there are two distinct nmeanings of “regular” that
could apply to the term “debt collector” under the FDCPA: (1)
“regular” could refer to the frequency and consi stency of debt
collection activities (“the frequency approach”); or (2)
“regular” could refer to the proportion of debt collection
activity inrelation to all business activities performed by the
party at issue (“the aggregate approach”). The courts are split
as to the correct approach.

1. The Frequency Approach.

Courts relying on the frequency of debt collection
activity regardless of the overall anmount in relation to other
busi ness activities focus on the consistent nature of the
activity. Thus, debt collectors are those who frequently and
consistently performdebt collection activities as part of their

busi ness services. Under this approach, the percentage of debt

]n Cossley v. Liebernman, 868 F.3d 566 (3d Cir. 1989), the
Third Crcuit referred to the “regularly” requirement of the
FDCPA. The court’s decision in Crossley is discussed bel ow
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collection business in relation to the defendant’s ot her business
is not rel evant.
The closest the Third Crcuit has cone to this issue is

Crossley v. Lieberman, 868 F.2d 566 (3d Cir. 1989). 1In Crossley,

the i ssue was whether a | awer was a debt collector under the
FDCPA. The court reviewed the |egislative history of the FDCPA,
noting that, initially, the Act contained an exenption for

| awyers. I n 1986, Congress anended the Act to renove the
exenpti on because nore | awers than | aypersons were conducti ng
debt collection activities and using the exenption to avoid
liability. See id. at 569 (citing HR Rep. No. 495 (1985),

reprinted in 1986 U S.C C. A N 1752, 1752) (noting that 5000

| awers were engaged in debt collection as opposed to 4500 |ay
firms)). The court went on to quote sweeping | anguage from a

“l eadi ng commentator on the statute,” who noted that “[b]oth
sides in the floor debate conceded that the anendnent woul d nake
the act apply not only to those | awyers who have coll ection
practices but also those who collect on an occasi onal basis and
the small law firmwhich collects debts incidentally to the

general practice of law.” |1d. (quoting R Hobbs, Attorneys Mist

Now Conply with Fair Debt Collection Law, X Pa. L.J. Rptr., No.

46, at 3 (Nov. 21, 1987)). Regardless, the court noted that in
addition to the client on whose behalf he had witten the debt

collection letter at issue, the | awer “represented at |east



three other creditors, and that he had an ongoing rel ationship
with Fleet for at least ten years.”* 1d. at 570.

The exact inpact of Crossley is unclear for two
reasons. One, the Third GCrcuit has not revisited the question
of what “regularly” means under the FDCPA since Crossley. Two,
and nore inportantly, because the facts in Crossley showed so
conpellingly that the defendant was a debt collector even if the
frequency approach was not used, it is difficult to read Crossley

as adopting this approach as the lawin the circuit.® See, e.qg.,

“Bef ore reaching the Third Circuit, both the bankruptcy
court and the United States District Court for the Eastern
District of Pennsylvania determ ned that the | awer was a debt
col l ector under the FDCPA. See Littles v. Lieberman, 90 B.R 669
(Bankr. E.D. Pa. 1988) (recommended proposed findings of facts
and conclusions of law), affirnmed by 90 B.R 700 (E.D. Pa. 1988),
affirmed by Crossley v. Lieberman, 868 F.2d 566 (3d Cir. 1989).
Al t hough Judge Van Antwerpen, then of the district court,
determned that the issue if liability under the FDCPA was noot
because of another finding of fact, he did address the issue
(pursuant to 28 U S.C. 8 157(c) (1), which allows a bankruptcy
judge to decide issues that are not core issues, but are related
to the chapter 11 proceeding). See Littles, 90 B.R at 706.
Judge Van Antwerpen held that the FDCPA applies to a |lawer “with
a general practice including a mnor but regular practice in debt
collection.” |d. at 707 (he referred to the |legislative history
of the act, as interpreted by one scholar who decl ared “Congress
has not defined ‘regularly,’ but the legislative history
indicates that attorneys nust interpret this termbroadly . :
Thus, any law firmcollecting debt for its clients on nore than
an ‘isolated” basis (which theoretically could nean once)
probably falls within the | anguage of the statute.” (quoting M
Swei g, Quidelines for Consuner Debt Collection by Attorneys Under
the 1986 Anendnent to the Fair Debt Collection Practices Act, 21
N. Eng. L. Rev. 697, 698 (1987))).

*The frequency approach was enployed in this district in
Silva v. Md-Atlantic Managenent Corporation, 277 F. Supp. 2d 460
(E.D. Pa. 2003). 1In Silva, a plaintiff sued her honeowners’

9



&ol dstein v. Hutton, 374 F.3d 56, 62 (2d G r. 2004) (noting that

the “handful” standard has “no precedential basis”); Schroyer v.

Frankel , 197 F.3d 1170, 1175 (6th Gr. 1999) (determ ning that
Crossl ey was based on defendant’s own adm ssion that debt

collection was a principal part of his business); Silva v. Md-

Atl antic Managenent Corporation, 277 F. Supp. 2d 460 (E.D. Pa.

2003) (“we are hesitant to conclude that the article quoted in
Crossley constitutes Third Crcuit precedent”); Mertes v.
Devitt, 734 F. Supp. 872, 874 (WD. Wsc. 1990) (Crossley is
“factually distinct”).

Cl oser on point are the decisions of the Fifth and

Second Circuits. In Garrett v. Derbes, 110 F.3d 317 (5th G

1997), the Fifth Crcuit reversed the district court’s finding

that a law firmdid not regularly collect debts because its

association and its | awer under the FDCPA for the manner in
which | ate fees assessed against her were collected. In
response, the law firmargued that it was not a debt collector
under the FDCPA because less than 1% of the firm s gross revenues
came fromdebt collection. See id. at 464. The district court

di sagreed, noting that “services may be rendered ‘regularly’ even
t hough these services anbunt to a small fraction of the firms
total activity.” 1d. at 466 (quoting Schroyer v. Frankel, 197
F.3d 1170, 1174 (6th G r. 2003), citing Stojanovski v. Strobl &
Manoogi an, P.C., 783 F. Supp. 319, 322 (E.D. Mch. 1991), which
reached a result consistent with the frequency approach although
the Sixth Crcuit disagreed). The law firmconsistently had at

| east ten debt collection matters every year, which anounted to
“regular” activity under the FDCPA despite the relatively smal
percentage of total revenue those matters represented. Judge
Robert Kelly declined to find that the Third Grcuit’s opinion in
Crossley was a cl ear adoption of the views expressed in the

| egi sl ative history and the scholarly conmentary.

10



coll ection work accounted for only 0.5% of its entire business.
Id. at 318. The Fifth Crcuit reasoned that “[c]learly, Congress
must have intended the ‘principal purpose prong’  of 8§ 1692a(6) to

differ fromthe ‘regularly’ prong.” 1d. (citing Jarecki v.

Searle & Co., 367 U.S. 303, 307-08 (1961), for the proposition

that a court may not read a statute in a way that nakes anot her
provi sion redundant). In order for “regularly” to have a
separate neaning from*“principal purpose,” it cannot sinply refer
to the percentage of debt collection activity perforned in
relation to the aggregate business services provided. I f the
“volune” of a lawyer’s collection activity is great enough, the
court held, then it matters not that debt collection is a smal
percentage of his total business activity. 1d. The vol une of
letters sent, 639, was enough to subject the lawer to liability
under the Act even though the overall percentage was |ow, 0.5%
The Second Circuit arrived at essentially the sane
result by a slightly different a rationale. The Second G rcuit

in Gldstein v. Hutton, 374 F.3d 56 (2d Cir. 2004), undertook the

statutory consideration of the termdebt collector. The Second
Circuit distinguished the nmeaning of “principal purpose” from
that of “regularly,” finding that the inquiry into the percentage
of aggregate business activity goes to satisfy the fornmer rather
than the latter. “Focusing a regularity inquiry primarily on the

proportion of overall work or firmrevenue, a factor easily

11



affected by size and service pricing determ nations of the |aw
practice, blurs the distinction between the ‘principal purpose’
and ‘regularly’ aspects of the statutory definition of debt
collector.” 1d. at 61. Therefore, the percentage of debt
collection in the aggregate goes to satisfy the “principal

pur pose” prong and it is not relevant to determ ne “regul ar”
col l ection of debts under the FDCPA.

The Second Circuit determ ned that, although it
anmounted to only 0.5%of the firmis total business, the sending
of 145 notices over a 12 nonth period, the pattern in which they
were sent, the ongoing relationship with the client and the
systemin place for sending the notices constituted “regul ar”
debt collection activity under the FDCPA. |1d. at 63.

2. The Aggr egat e Approach

Court’s followng the latter approach, i.e. exam ning
t he anobunt of debt collection perfornmed in the aggregate, have
essentially established threshol d percentages of how nmuch debt
collection activity qualifies as “regular” and how little does
not. The defendant Wells Fargo argues that the Court shoul d
enpl oy this aggregate approach.

At |east two circuits have endorsed the aggregate

approach. The Fourth Crcuit in Scott v. Jones, 964 F.2d 314

(4th Cr. 1992), affirmed the district court’s finding that the

| anguage of the FDCPA is clear, and that “‘regularity’ is shown

12



by the sheer volunme of Jones’ business,” at |east 70% of which
was generated by debt collection activities.® 1d. at 316. The
Fourth G rcuit, purportedly applying a plain neaning approach,
declined to engage in a review of the legislative history of the
Act .

In Schroyer v. Frankel, 197 F. 3d 1170, 1176 (6th G r

1999), the Sixth Crcuit held that “a plaintiff nmust show that
the attorney or law firmcollects debts as a matter of course for
its clients or for sone clients, or collects debts as a
substantial, but not principal, part of its general |aw
practice.” The court affirmed the district court’s decision that
2% of one firm s aggregate business and 7.4%of the other firns
aggregat e business did not equal “regular” debt collection under

the FDCPA. 7 |d. The facts established, the court held, “that

’The court al so determ ned that the defendant’s debt
collection activities satisfied the “principal purpose”
definition under the FDCPA. | d.

The Sixth Circuit rejected the plaintiff’s argunment that
Crossley applied to allow a | awer to qualify as a debt collector
when “he does so as an incidental part of his regular practice of

law.” 1d. at 1175. The court determ ned that “the question of
whet her the defendant ‘regularly’ collected debts was not
actually before the Crossley court”. 1d. The conclusion is

based on the quotation in Crossley to the | awer’s deposition
testi mony wherein he stated that debt collection was a “princi pal
part” of his business during the period when he sent the letters
conpl ained of by the plaintiffs. Crossley, 868 F.2d at 569-70
(citing deposition). The Third G rcuit’s opinion, however, was
not based on that fact alone. See id. at 570 & n.2 (noting the
nunber of cases Lieberman filed that related to debt collection
and that he represented the sane creditor for ten years). To the
contrary, the court’s holding in Crossley was broader than the

13



Def endants’ debt collection activities were incidental to, and
not relied upon or anticipated in, their practice of law, and
that they should not be held liable as ‘debt collectors’ under
the FDCPA.” 1d. at 1177.

Two district courts wwthin the Seventh G rcuit have
al so applied the aggregation definition of “regularly” to
determ ne whet her defendants were “debt collectors” under the

FDCPA. In Mertes v. Devitt, 734 F. Supp. 872 (WD. Ws. 1990),

the United States District Court for the Western District of

W sconsin held that a | awyer who averaged | ess than two debt
collection matters per year —less than 1% of his practice —did
not “regularly” engage in debt collection activity under the
FDCPA. The court reviewed the | egislative history of the Act and
rejected the argunent that Congress intended, when it renoved the
specific exenption for |lawers fromthe Act, to subject those who
engaged in only incidental debt collection to liability under the
FDCPA. 1d. at 874.

In M adenovich v. Cannonito, No. 97-4729, 1998 U.S.

Dist. LEXIS 985 (N.D. Ill. Jan. 30, 1998), the United States
District Court for the Northern District of Illinois exam ned the
vol une of debt collection activity in relation to other work. In

so doing, the court held that a | awyer was not a debt collector

because only 1.4% of his |legal fees were earned fromcollection

Sixth Grcuit acknow edged.
14



matters. |d. at *8. The court specifically rejected the
frequency argunments made by plaintiff, reasoning that the debt
collection activity before the court was nore anal ogous to those
cases enploying the aggregate nethod. 1d. at *9-10.

3. The Frequency Approach is the Correct Approach.

Whet her the frequency approach or the aggregate
approach is the correct nethod of determ ning who is a debt
collector is a matter of statutory interpretation. The best
evidence of legislative intent is the | anguage of the statute
itself. Were the |anguage of the statute is clear and
unanbi guous, the plain neaning of the statute controls. See

United States v. One “Piper” Aztec De Luxe Mdel 250 PA 23

Aircraft, 321 F.3d 355, 358 (3d Cir. 2003) (citations omtted).
In doing so, the Court must follow the “cardinal rule that a
statute is to be read as a whole, . . . since the neaning of
statutory | anguage, plain or not, depends on context.” King v.

St. Vincent’'s Hosp., 502 U S. 215, 221 (1991) (citing

Massachusetts v. Morash, 490 U. S. 107, 115 (1989) and Shell O

Co. v. lowa Dep’'t of Revenue, 488 U. S. 19, 26 (1988)).

Here, the | anguage of the statute read in context is
clear. The definition of “debt collector” is in the disjunctive.
In other words, a debt collector is one whose “principal purpose”
is the collection of debts of another or one who “regularly”

collects or attenpts to collects the debts of another. See 15

15



US C 8§ 1692a(6). Both prongs are entitled to their ful

inport. Thus, if the “regularly” prong is construed as a
proportion of the overall business activities, that construction
woul d render the “principal purpose” prong as surplusage or
redundant. “[C]ourts should, [however,] construe statutory

| anguage to avoid interpretations that would render any phrase

superfluous.” See United States v. Cooper, 396 F.3d 308, 312 (3d

Cir. 2005).
The Court will adopt the frequency approach for two
reasons. One, the aggregate approach strips the “principal
pur pose” prong of its neaning, making it superfluous or
redundant. Two, to construe “regular” to nean frequently and
consistently, and “principal purpose” to nean the proportion of
t he debt collection activities in relation to the overal
busi ness, gives neaning to the congressional intent that the term
“debt collector” apply in the disjunctive. The frequency
approach, therefore, ensures that both phrases have neani ng
within the context of the FDCPA and that neither is surplusage.
See King, 502 U.S. at 221 (statute, plain |anguage or not, nust
be read as a whol e); Cooper, 396 F.3d at 213 (avoid an
interpretation that would render any phrase superfl uous).
Appl yi ng the frequency approach in this case, Wlls
Fargo qualifies as a debt collector under the FDCPA. Under the

facts disclosed by the snapshot of Wells Fargo within a three-
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nmonth period, it was submtted that Wells Fargo origi nated
410, 205 nortgage | oans and acquired 141,595 nortgage | oans, 89 of
whi ch were del i nquent when acquired. See Def’s Supp. Mem of L.
(doc. no. 59) at 1. It is those 89 acquired delinquent nortgage
| oans that constitute debt collection activity and that nust be
assessed for their “regularity.”®

Wel s Fargo’ s manager of default servicing, Kristina
Nagel, submtted an affidavit that the snapshot was typical of
def endant’ s nortgage origination and acquisition activity for the
year prior to and after the snapshot period. See Cert. of
Kristina Negel at Y 5 and 9. The snapshot shows that Wells
Fargo regularly conducts debt collection activity within the
meani ng of the FDCPA because the conpany frequently and
consistently acquires an estimted 356 delinquent nortgage | oans
each year.® Under the FDCPA, it matters not that the percentage
of those loans in the aggregate of all nortgage |oan activity
conducted by Wells Fargo is small. Wlls Fargo is a debt

col | ector under the FDCPA because it frequently and consistently

®Plaintiff argues in his notion for summary judgnent that
Wells Fargo is a debt collector under the “principal purpose”
prong of the definition based on the snapshot discovery. See
Pl.”s Mem of L. in Support of PI’s Mot. for Summ J. at 4. The
Court need not address that argunent because the principal
pur pose of Wells Fargo’s business is not debt collection, as
not ed above.

°This 356 |l oan figure comes frommultiplying the “typical”
quarterly anmount of 89 delinquent |oans by four.

17



collects or attenpts to collect on defaulted | oans as a part of
its business activities.

C._ Res Judi cat a.

Now that Wells Fargo is a debt collector under the
FDCPA, the inquiry is whether Wlls Fargo’s failure to satisfy
the notice requirenment of the FDCPA was already litigated in the
prior state court foreclosure action. Wlls Fargo’'s main
argunment is that the issues before the Court were addressed in
the state court proceeding and, therefore, plaintiff should not
be allowed to relitigate those issues in federal court. Qppong
argues that the issue of notice was not deci ded and shoul d be
addressed now as part of his nmotion for summary judgnent. The
Court agrees with Wells Fargo that plaintiff's clains are barred
by res judicata.

The court nmust |look to the |law of the adjudicating
state to determ ne whether Qppong’s suit is barred by res

judicata. See Oleary v. Liberty Miut. Ins. Co., 923 F.2d 1062

(3d Cr. 1991). The doctrine of res judicata, or claim

precl usion, prevents a |later action based on all or part of a
claimthat was actually litigated or that coul d have been
litigated in a prior action between the sane parties or their

privies. See Urutia v. Harrisburg Police Dep’'t, 91 F. 3d 451,

461 (3d Cir. 1996) (citing Hopewell|l Estates, Inc. v. Kent, 646

A . 2d 1192, 1194-95 (Pa. 1994)). Here, the prior adjudication was

18



in the Philadel phia Court of Conmon Pl eas, therefore Pennsylvania
precl usion | aw governs. Under Pennsylvania |law, res judicata
bars a subsequent suit if the followng factors are present: (1)
identity of issues; (2) identity of causes of action; (3)
identity of persons and parties to the action; and (4) identity

of the capacity of the parties suing or being sued. See O Leary,

923 F.2d at 1065 (citing McNasby v. Crown Cork & Seal Co., Inc.,

888 F.2d 270, 276 (3d Cir. 1989) (applying Pennsylvania |aw)).

Appl yi ng Pennsyl vania law to the instant case, the
prior proceeding is the foreclosure action brought by Wells Fargo
in the Court of Common Pleas after plaintiff defaulted on his
nort gage paynents. The trial of the foreclosure action occurred
bef ore Judge Gene Cohen of the Phil adel phia Court of Common
Pleas. Oppong’s defense to the foreclosure action was that the
nort gage conpany breached the contract because he was not in
default on his nortgage and Wells Fargo did not conply with the
notice requirenments of the FDCPA or the Real Estate Settl enent
Procedure Act. See Tr. Jan. 25, 2002 at 3-4; Tr. Jan. 28, 2002
at 29, 35.

At trial, Oppong questioned Mchelle Jeffries, a
l[itigation specialist at Wells Fargo who nonitors litigation
cases for defaults, foreclosures and bankruptcy, on the issues.
See Tr. Jan. 28, 2002 at 32. The exchange and ruling before

Judge Cohen were as foll ows:
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BY MR OPPONG

Q The next question | have for you, are you
aware of the federal debt collection
practices act requires Wlls Fargo to
confirmthe existence and anount for the
nort gage debt? That question | have
asked. Are you aware - yesterday or
Fri day, t hat t he attorney handed
def endant the anmount of the loan that is
owed?
The payoff. Yes.
He payoff. Ckay. So are you, from your
l[itigation point, could you say that the
anount was handed to M. Oppong, the
def endant, that he has 30 days to respond
to that or not?
A | couldn’t say.
Q Well, by Iaw he has 30 days to respond to
that, to dispute that or not.

Q>

M5. SHAH JANI [counsel for Wells Fargo]: Your
Honor, |I'm going to object. [It’s been asked
and answer ed.

THE COURT: Sust ai ned.

MR. OPPONG |'mdone with you. Let nme get ny
cl osi ng.

M5. SHAH JANI : | have redirect, Your Honor, if
| may.

* k%

BY Ms. SHAH- JANI :

Q Mss Jeffries, showing you what’'s been
marked Plaintiff’'s Exhibit P-5. Coul d
you please tell the Court what that is,
what the date of the letter is?

A This is the hello and good-bye letter

that | referenced in previous testinony.

It’s dated February 26, 2001.

Is it addressed to the defendant?

It’s addressed to Atuahene Qppong, Yyes.

>0

* k%
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Q What does the letter state? First of
all, who is the letter fronf

A The letter is actually signed by both
First Uni on and Wl | s Far go
representatives. This is the letter
advising M. Oppong that First Union
Mort gage Corporation is transferring the
servicing of the nortgage loan to Wlls
Fargo effective March 16, 2001. It kind

of lists some brief information about
Wl |'s Far go.

* % %

Q Is this the letter that vyou were

referencing in response to M. Oppong’ s
guestions in the notice of the transfer
of the | oan?

A Yes it is.

* % %

BY MR OPPONG

Q This piece of paper that has just been
handed to you, do you see anywhere that
it says that - read this sinple
statenent, that these two conpanies are
maki ng attenpt to confirm the existence
of the debt and the anobunt. |Is there any
anount stated there?

A There is no amount in this letter.

Q So this letter did not state any anount.
A Correct.

* k%

CLOSI NG BY MR OPPONG. What | like to say that
def endant have established a prinma facie case
for the dism ssal of this conplaint.

Plaintiff have not perfornmed his part of the
federal law requirements that regulate this
debt . Plaintiff’s conplaint should be
dism ssed as a matter of |aw

* k% *
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RULI NG BY THE COURT: The Court finds that the
plaintiff has conplied with the act 6 of the
nmortgage foreclosure law, and the Court is
convi nced that the assignnment and proof of the
assi gnnment has been filed of record. And
notice was given to defendant in this nmatter
i ncorporating the evidence presented in trial
as well as the pretrial statenments of the both
the plaintiff and defendant. Court w Il nake
a finding in favor of the plaintiff and
against the defendant in the conplaint in
nortgage foreclosure anpbunt of $117,549.22
including interest, costs and attorneys fees.
That is the verdict of the Court.

See Tr. Jan. 28, 2002 at 35-39.

It is clear that Oppong directly raised his FDCPA claim
of inadequate notice at trial and presented evidence to support
t hat defense. The court ruled on the nerits of the case, thus “a
court of conmpetent jurisdiction has determned a |itigated case

on its nerits” and claimpreclusion applies.!® See Wade v. City

¥'n support of its notion for sunmmary judgnent based on res
judicata, Wells Fargo relies on a remark by Judge Cohen that
Oppong’ s cl ai nrs under the FDCPA and the Real Estate Settl enent
Procedure Act “have been rul ed on against the defendant both [in]
the Court of Common Pleas and the United States District Court
for the Eastern District of Pennsylvania.” Exs. to Def.’s Mot.
Summ J. (doc. no. 48), Ex. “M of Ex. “B.” Specifically, Judge
Cohen noted that Oppong had raised these issues in several pre-
and post-trial notions, all of which were addressed. [d. The
opi ni on, however, did not cite to any earlier orders or offer any
details.

The Court need not deci de whet her Judge Cohen’s
statenent alone is support to bar Qopong’s claimby res judicata,
gi ven that Judge Cohen heard argument and evi dence on the issue
of notice under the FDCPA and ruled that “notice was given to
def endant [Qppong] in this nmatter incorporating the evidence
presented in trial as well as the pretrial statements of the both
the plaintiff [Wlls Fargo] and defendant [Cppong].” Tr. Jan.

28, 2002 at 39.
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of Pittsburgh, 765 F.2d 405, 408 (3d G r. 1985) (quoting Bearoff

v. Bearoff, 327 A .2d 72, 74 (Pa. 1974)). The issue of notice
under the FDCPA, therefore, was decided on the nerits during the
state court foreclosure action. See Wade, 765 F.2d at 408 (“it
shoul d appear . . . that [the earlier decision] rested on the
preci se questions which it is sought to again agitate” (quoting

Haefele v. Davis, 160 A 2d 711, 713 (Pa. 1960))).

Wl ls Fargo has al so shown that, in addition to the “on
the nerits” prong, it satisfies the other prongs of the res
judicata test. “Although consistent in demandi ng satisfaction of
these four criteria, the state courts have avoi ded nere technical

adherence to nechanical principles.” See Gegory v. Chehi, 843

F.2d 111, 116 (3d Gr. 1988) (citation omtted). First, there is
identity of issues as the sanme subject matter —notice —
underlies both suits. 1d. at 116-17. That the issue was a
defense to the state foreclosure action and a part of the
conplaint in this action is inapposite. See id. at 116
(“techni cal adherence” is not required).

Second, identity of causes of action, though not
determ ned by a bright line rule, is based on the foll ow ng
factors: (1) the acts conplained of and the relief sought are the
sane; (2) the theory of recovery is the sanme; (3) the sane
evidence is needed to nmaintain the second action; and (4) the

material facts alleged are the sanme. See O Leary, 923 F. 2d at
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1065 (quoting United States v. Athlone Indus., Inc, 746 F.2d 977,

984 (3d Gir. 1984)). In the foreclosure action, Qppong

conpl ained that Wells Fargo did not give notice and produced both
t he February 26, 2001 letter and the January 25, 2002 letter in
addition to the testinony of a Wells Fargo enpl oyee as evi dence
of that claim There is identity of issues.

Third, there nmust be identity of the persons and the
parties to the action. Both Oppong and Wells Fargo were parties
to the state foreclosure action, so this requirenent is easily
satisfied. Fourth, there nust be identity of capacity of the
parties suing and being sued. Although Oppong was t he defendant
in the foreclosure action brought in state court and is the
plaintiff in the subsequent federal action, and vice-versa for

Wells Fargo, there is still identity of capacity. See OBrien v.

Val | ey Forge Specialized Educ. Servs., No. 03-3984, 2004 U. S.

Dist. LEXIS 20655, at *30 (E.D. Pa. Cct. 13, 2004). 1In QO Brien,
a father filed suit in federal court as a trustee on behal f of
his mnor children in a dispute over unpaid tuition. 1In the
state court action, the father was the defendant in a suit
brought by the school to collect the tuition and the court stil
found identity of capacity. See id.

The prior state foreclosure action invol ved whet her
proper notice was afforded Qppong under both federal and state

law. Qppong presented both argunent and evi dence on the claim
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The court heard the evidence and decided the claimon the nerits.
Therefore, claimpreclusion applies and the claimis barred by

res judicata.!!

I11. CONCLUSI ON
For the foregoing reasons, defendant’s notion for
summary judgnent is granted and plaintiff’s notion for summary

judgnent is denied. Wlls Fargo is a debt collector under the

"Wells Fargo al so argues that plaintiff's clains are barred
by collateral estoppel. Collateral estoppel, also known as issue
precl usion, bars subsequent suit only as to issues that actually
were litigated in and essential to the judgment in the first
action. See Gegory, 843 F.2d at 116. It is narrower than claim
preclusion in the sense that issue preclusion “does not prevent
reexam nation of issues that m ght have been, but were not,
litigated in the earlier action.” 1d. (citation omtted). The
Court need not address the applicability of collateral estoppel
because plaintiff’'s clains are barred by res judicata.

Wl ls Fargo al so i nvoked the Rooker-Fel dman doctrine in
support of its notion for summary judgnent. Again, because
plaintiff’s clains are barred by res judicata, the Court need not
determ ne the applicability of the Rooker-Feldman doctrine. In
any event, the Supreme Court has recently directed | ower courts
to deci de whether a state court judgnment precludes subsequent
federal court review of the sane issue under principles of claim
precl usi on when the federal court has concurrent jurisdiction to
hear the claim Exxon Mbil Corp. v. Saudi Basic |Indus. Corp.
125 S. C. 1517, 1527 (2005) (“If a federal plaintiff ‘present][s]
sonme i ndependent claim albeit one that denies a | egal conclusion
that a state court has reached in a case to which he was a party

. ., then there is jurisdiction and state | aw determ nes
mhether t he def endant prevails under principles pf preclusion.’”
(quoting GASH Assocs. v. Village of Rosenont, 995 F.2d 726, 728
(7th CGr. 1993))). 1In any event, since the Cburt has deci ded
t hat under principles of claimpreclusion the suit is barred, it
need not deci de whether technically Rooker-Feldman is al so
i npl i cat ed.
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FDCPA because it regularly engages in debt collection activities.
Whet her defendant conplied wth the notice requirenent of the
FDCPA was previously decided by the Phil adel phia Court of Conmon
Pl eas. Thus, under principles of claimpreclusion, plaintiff’s
action is barred by the doctrine of res judicata. An appropriate

order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ATUAHENE OPPONG, : ClVIL ACTI ON
: NO. 02-2149
Pl aintiff,

V.

FI RST UNI ON MORTGAGE
CORPORATI ON, VEELLS FARGO
HOVE MORTGAGE, |INC., AND
FRANCI S S. HALLI NAN

Def endant s.

ORDER
AND NOW this 29th day of Decenber 2005, it is hereby
ORDERED t hat Defendant’s Motion for Summary Judgnent (doc. no.
46) is GRANTED and Plaintiff’s Mtion for Summary Judgnent (doc.
no. 60) is DEN ED.
| T I'S FURTHER ORDERED t hat JUDGVENT shall be entered in

favor of defendant and against plaintiff as to count | of

plaintiff’'s conplaint.?

AND I'T I S SO ORDERED.

EDUARDO C. ROBRENO, J.

Al clains against all parties having been adjudicated by
this judgnment and the Court’s order of Decenber 30, 2003 (doc.
no. 38), the case shall be nmarked CLOSED.
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