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3 The Court finds that there is no evidence that Plaintiffs waive the attorney-client
privilege and therefore, will not discuss this portion of the attorney-client privilege analysis.  
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4 The Court will refer to this portion of Rule 26(b)(3) as the “in anticipation” prong. 
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 Additionally, it is
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insufficient for the party claiming work product privilege to merely assert that the materials were

prepared “in connection with” the subject matter of the dispute. Id. at 139.

Upon a showing by the parting claiming the work product privilege that the documents

were created in anticipation of litigation, the burden then shifts to the party seeking to discover

the documents.  The party disputing the work product privilege must satisfy two elements.  First,

the party seeking discovery must show they have “substantial need of the materials in the

preparation of [their] case.” Fed. R. Civ. P. 26(b)(3).   Second, the party seeking discovery must

show they are “unable without undue hardship to obtain the substantial equivalent of the material

by other means.”  Id.  If the party seeking discovery shows both elements, the court will still

withhold documents that would disclose “mental impressions, conclusions, opinions, or legal

theories of an attorney or other representative of a party concerning the lawsuit.”  Id.

Again, Defendant Kanner argues substantial need for the documents he seeks to discover

because they are relevant to his “affirmative defense at trial that the statute of limitations on State

Farm’s claim expired prior to the filing of its complaint in this case.”  (Def.’s Mot. at 8.) 

Although Defendant Kanner does not specifically argue that he is unable without undue harship

to obtain the substantial equivalent of the material by other means, Defendant Kanner states that

he “will [sic] severely prejudiced if the non-privileged correspondence to State Farm from

attorneys representing State Farm insureds is not disclosed.”  Id. at 3.  

Plaintiffs note that claim files 38-1624-723, the Le Ngan Thi claim, and 38-J17-321, the

Vanna Som claim, as well as deposition transcripts, were made available to Defendant Kanner. 

(Pl.’s Mem. of Law at 9.)   Plaintiffs argue that any information contained in the claim files and

deposition transcripts is substantially equivalent to the information contained in the documents



5 Plaintiffs state that in Defendant Kanner’s formal discovery request, he sought
“the complete claim files identified by the following State Farm claim numbers: 38-7183817, 38-
8232-086, 38-8257338, 38-1670571, 38-J040882, 084405210, 38-1624723.”  (Pl.’s Mem. of
Law at 6.)  Plaintiffs argue that “[Defendant] Kanner, at that time, was in possession of all of the
claim file numbers of Plaintiffs.  He had, at his fingertips, the claim file identification numbers
now presently at issue.  He chose not to seek the same type of discovery with respect to the claim
files at issue.”  Id.

6 For documents which the Court finds are protected by the work product privilege,
the Court declines to discuss whether the document is also protected by the attorney-client
privilege.  

7 Lynita Marshall is a Claim Representative of State Farm Insurance Company. 

8 Cathy Maloney is an attorney in the Corporate Law Department of State Farm
Mutual Automobile Insurance Company.
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presently before the Court for an in camera review.  Id.  (“Dr. Kanner has placed no evidence on

the record that the type of information that would be contained in the correspondence and

internal documents or its substantial equivalent could not have been obtained elsewhere.”). 

Plaintiffs further note that because the claims files and deposition transcripts were made

available5 and Defendant Kanner “performed absolutely no discovery with respect to these

claims,” Defendant Kanner cannot show “that he was unable to obtain this information without

being subject to an undue hardship.”  Id.

3. Application of Privileges to Documents Requested by Defendant Kanner

The Court has carefully reviewed the submitted documents and arrived at the following

conclusions:

- 005455: The Court finds that this document is not subject to discovery because it is

protected by the work product privilege.6  This document is an e-mail to Lynita Marshall7 from

Cathy Maloney8 dated November 14, 1999.  The e-mail contains information regarding the



9 Cathy Maloney is an attorney in the Corporate Law Department of State Farm
Mutual Automobile Insurance Company.

10 Susan Graham is a Team Manager for State Farm Insurance Company.

11 Susan Graham is a Team Manager for State Farm Insurance Company.

12 Lynita Marshall is a Claim Representative for State Farm. 

13 Cathy Maloney is an attorney in the Corporate Law Department of State Farm
Mutual Automobile Insurance Company
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settlement of claim, 38-1624-723, the Le Ngan Thi claim.  The Court finds that although

Plaintiffs prepared this document in anticipation of litigation, Defendant Kanner fails to satisfy

both elements necessary to defeat the work product protection afforded by Rule 26(b)(3). 

Specifically, Defendant Kanner fails to demonstrate how he would have substantial need for

information about the settlement of claim 38-1624-723 in the preparation of his statute of

limitations defense in the present case.  

- 005456: The Court finds that this document is not subject to discovery because it is

protected by the work product privilege.  This document contains an e-mail to Cathy Maloney9

from Susan Graham10 dated November 7, 1999.  The e-mail directs Cathy Maloney to submit a

pre-trial report prior to a conference call regarding claim 38-1624-723, the Le Ngan Thi claim. 

This document also contains an e-mail to Susan Graham11 and Lynita Marshall12 from Cathy

Maloney13 dated November 11, 1999 concerning the scheduling of the settlement conference and

due date for the pre-trial report in the Le Ngan Thi claim.  The Court finds that although

Plaintiffs prepared the documents in anticipation of litigation, Defendant Kanner fails to satisfy

both elements necessary to defeat the work product protection afforded by Rule 26(b)(3). 

Specifically, Defendant Kanner fails to demonstrate how he would have substantial need for



14 Doug Babin is a Claim Specialist for State Farm.

15 Cathy Maloney is an attorney in the Corporate Law Department of State Farm
Mutual Automobile Insurance Company.
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information relating to the scheduling of conference calls and pre-trial reports regarding claim

38-1624-723 in the preparation of his statute of limitations defense in the present case.  

- 005457: The Court finds that this document is subject to discovery because it is not

protected by the work product or the attorney-client privilege.  This document contains two e-

mails to Doug Babin14 from Cathy Maloney15 dated November 5, 1999 and November 7, 1999. 

In her e-mails, Cathy Maloney indicates that claim 38-1624-723, the Le Ngan Thi claim, is on

appeal from arbitration and scheduled to go into the trial pool.   Regarding the work product

privilege, Plaintiffs have not demonstrated that this document was created in anticipation of

litigation.  Cathy Maloney simply forwarded information about claim 38-1624-723 to Doug

Babin.  Regarding the attorney-client privilege, Doug Babin is not the claim specialist

responsible for the resolution of claim 38-1624-723.   Nonethless, Cathy Maloney and Doug

Babin’s relationship can be construed as an attorney-client relationship, as Doug Babin is an

employee of State Farm.   The contents of the e-mail however, are not made for the purpose of

securing legal advice but only to supply Doug Babin with facts about the procedural scheduling

of claim.  Doug Babin was not the claim specialist involved in the resolution of claim 38-1624-

723 but, interested in the claim due to its possible involvement in a  “ring investigation.”  See

Doc. 005458.

Accordingly, the Court orders Plaintiffs to provide Defendant Kanner a copy of 

document 005457.



16 Cathy Maloney is an attorney in the Corporate Law Department of State Farm
Mutual Automobile Insurance Company.

17 Doug Babin is a Claim Specialist for State Farm.

18 Susan Graham is a Team Manager for State Farm Insurance Company.

19 Cathy Maloney is an attorney in the Corporate Law Department of State Farm
Mutual Automobile Insurance Company.
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- 005458: The Court finds that this document is subject to discovery because it is not

protected by the work product or attorney-client privilege.  This document is an e-mail to Cathy

Maloney16 from Doug Babin17 dated November 5, 1999 expressing interest in claim 38-1624-723,

 the Le Ngan Thi claim, because it may be part of a “ring investigation.”  Regarding the work

product privilege, Plaintiffs have not demonstrated that this document was created in anticipation

of litigation.  Doug Babin simply requested that Cathy Maloney forward him information from

the file for his review.  Regarding the attorney-client privilege, Doug Babin is not the claim

specialist responsible for the resolution of claim 38-1624-723.   Nonethless, Cathy Maloney and

Doug Babin’s relationship can be construed as an attorney-client relationship, as Doug Babin is

an employee of State Farm.  The contents of the e-mail however, are not made for the purpose of

securing legal advice, but only to request documents from Cathy Maloney that she had in her

possession.  

Accordingly, the Court orders Plaintiffs to provide Defendant Kanner a copy of 

document 005458.

- 005478-005479: The Court finds that this document is not subject to discovery because it

is protected by the work product privilege.  This document is a letter to Susan Graham18 from

Cathy Maloney19 dated June 4, 1999.   The document contains a summary of a conference call



20 Susan Graham is a Team Manager for State Farm Insurance Company.

21 Lynita Marshall is a Claim Representative for State Farm. 

22 Cathy Maloney is an attorney in the Corporate Law Department of State Farm
Mutual Automobile Insurance Company.
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with Susan Graham regarding an arbitration appeal taken by the Plaintiffs in claim 38-1624-723,

the Le Ngan Thi claim.  The Court finds that although Plaintiffs prepared this document in

anticipation of litigation, Defendant Kanner fails to satisfy both elements necessary to defeat the

work product protection afforded by Rule 26(b)(3).  Specifically, Defendant Kanner fails to

demonstrate how he would have substantial need for basic information regarding the arbitration

appeal of claim 38-1624-723 in the preparation of his statute of limitations defense 



23 Susan Graham is a Team Manager for State Farm Insurance Company.

24 Lynita Marshall is a Claim Representative for State Farm. 

25 Lynita Marshall is a Claim Representative for State Farm. 

26 Cathy Maloney is an attorney in the Corporate Law Department of State Farm
Mutual Automobile Insurance Company.

12



27 Cathy Maloney is an attorney in the Corporate Law Department of State Farm
Mutual Automobile Insurance Company.

28 Lynita Marshall is a Claim Representative for State Farm. 

29 Lynita Marshall is a Claim Representative for State Farm.

30 Cathy Maloney is an attorney in the Corporate Law Department of State Farm
Mutual Automobile Insurance Company.
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31 Lynita Marshall is a Claim Representative for State Farm.

32 Cathy Maloney is an attorney in the Corporate Law Department of State Farm
Mutual Automobile Insurance Company.
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33 Lynita Marshall is a Claim Representative for State Farm.

34 Attorney, Corporate Law Department, State Farm Mutual Automobile Insurance
Company 

35 Lynita Marshall is a Claim Representative for State Farm.

36 Attorney, Corporate Law Department, State Farm Mutual Automobile Insurance
Company 
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37 Doug Babin is a Claim Specialist for State Farm.

38 Lee Rosenau is an attorney appointed by State Farm to represent George Wong, an
insured of State Farm and defendant in claim 38-J17-321.

39 Dr. Efem Itim testified on behalf of Vanna Som in the trial for claim . 
Dr. Itim is also a defendant in the present case.  
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40 Doug Babin is a Claim Specialist for State Farm.

41 Lee Rosenau is an attorney appointed by State Farm to represent George Wong, an
insured of State Farm and defendant in claim 38-J17-321.

42 Dr. Efem Itim testified on behalf of Vanna Som in the trial for claim . 
Dr. Itim is also a defendant in the present case.  

43 Austin Bowles is a Team Manager for State Farm. 

44 Lee Rosenau is an attorney appointed by State Farm to represent George Wong, an
insured of State Farm and defendant in claim 38-J17-321.
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45 Doug Babin is a Claim Specialist for State Farm.

46 Lee Rosenau is an attorney appointed by State Farm to represent George Wong, an
insured of State Farm and defendant in claim 38-J17-321.
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47 Doug Babin is a Claim Specialist for State Farm.

48 Lee Rosenau is an attorney appointed by State Farm to represent George Wong, an
insured of State Farm and defendant in claim 38-J17-321.

49 George Wong is an insured of State Farm and defendant in claim 38-J17-321.
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- 016621-016622: The Court finds that this document is not subject to discovery because it

is protected by the work product privilege.  This document is a letter to Doug Babin47 from Lee

Rosenau48 dated June 23, 2000.  The document contains a summary of the deposition of George

Wong.49  The Court finds that although Plaintiffs prepared this document in anticipation of

litigation, Defendant Kanner fails to satisfy both elements necessary to defeat the work product

protection afforded by Rule 26(b)(3).  Defendant Kanner demonstrates the substantial need for

the material in the preparation of his case by indicating that any information of fraud contained in

the document would be relevant to his statute of limitations defense in the present case.  The

Court finds however, that Defendant Kanner would have been able without undue hardship to

obtain substantially equivalent material through the discovery of the transcript of the deposition



50 Austin Bowles is a Team Manager for State Farm. 

51 Lee Rosenau is an attorney appointed by State Farm to represent George Wong, an
insured of State Farm and defendant in claim 38-J17-321.

52 Doug Babin is a Claim Specialist for State Farm.

53 Lee Rosenau is an attorney appointed by State Farm to represent George Wong, an
insured of State Farm and defendant in claim 38-J17-321.
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of George Wong.   

- 016625-016627: The Court finds that this document is not subject to discovery because it

is protected by the work product privilege.  This document is a letter to Austin Bowles50 from

Lee Rosenau51 dated June 8, 2000.  The documents is a pre-trial report created in preparation for

a pending arbitration hearing for claim 38-J17-321, the Vanna Som claim.  The Court finds that

although Plaintiffs prepared this document in anticipation of litigation, Defendant Kanner fails to

satisfy both elements necessary to defeat the work product protection afforded by Rule 26(b)(3). 

Defendant Kanner demonstrates substantial need for the material in the preparation of his case by

indicating that any information of fraud contained in the document would be relevant to his

statute of limitations defense in the present case.  The Court finds however, that after redaction of

Lee Rosenau’s mental impressions, Defendant Kanner would have been able without undue

hardship to obtain substantially equivalent material through the discovery of claim file 38-J17-

321.  



54 George Wong is an insured of State Farm and defendant in claim 38-J17-321.

55 Lee Rosenau is an attorney appointed by State Farm to represent George Wong, an
insured of State Farm and defendant in claim 38-J17-321.

56 Austin Bowles is a Team Manager for State Farm. 

57 Doug Babin is a Claim Specialist for State Farm.
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58 George Wong is an insured of State Farm and defendant in claim 38-J17-321.

59  Lee Rosenau is an attorney appointed by State Farm to represent George Wong,
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60 Lee Rosenau is an attorney appointed by State Farm to represent George Wong, an
insured of State Farm and defendant in claim 38-J17-321.

61 Austin Bowles is a Team Manager for State Farm. 

62 George Wong is an insured of State Farm and defendant in claim 38-J17-321.
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 to Defendant Kanner in their entirety.

With respect to documents 016604-016606, Defendant Kanner’s Motion to Compel is
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GRANTED.  After conducting an in camera review, the Court finds that portions of such

documents are not protected by the work product or attorney-client privilege.  Accordingly,

within (10) ten days of the ORDER, Plaintiffs shall produce redacted versions of documents

016604-016606 to Defendant Kanner.

With respect to the remaining documents: 005455, 005456, 005478-005479, 005484,

, Defendant Kanner’s Motion to Compel is

DENIED.

BY THE COURT:

_______________________________
RONALD L. BUCKWALTER, S.J.


