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In this death penalty habeas corpus case, Petitioner seeks
to introduce statistical evidence on two related issues: first,
to support his claimthat “as an African-Anmerican in Phil adel phia
charged with killing a non-black victim he was far nore |likely
to be sentenced to death in Philadel phia than a person convicted
of killing an African Anerican,” Petition at 9, and second, that
statistical evidence of strikes by John Doyle, the prosecutor in
Petitioner’s case, and the Phil adel phia D strict Attorney’s
O fice as a whole shows a pattern of striking black jurors. Sone
of this evidence was never litigated in the state court
pr oceedi ngs.

The statistical evidence that was brought to the attention
of the state courts was first raised in the Pennsylvania Suprenme

Court on the PCRA appeal in a docunent entitled “Application for



Perm ssion to File Supplenental Pleading and Mdtion to Remand to
t he Post-Conviction Court on the Basis of Newly Di scovered
Evidence,” and in the appellate brief. The Pennsylvania Suprene
Court held that: 1) the clai mwas not devel oped in the brief but
i nproperly incorporated by reference the suppl enental pleading;
2) the remand notion, as it raised a newclaim had to be filed
as a second PCRA petition after the Suprene Court concl uded

review of the pending matter. Commonwealth v. Bond, 819 A. 2d 33,

52 (Pa. 2002). There is no indication that a second PCRA
petition was filed. Because the Pennsylvania Suprene Court did
not preclude Petitioner fromraising the claim but required that
it be done in a second petition, and because the state courts did
not have an opportunity to adjudicate the claimon its nerits,

will not hear evidence on it. Bronshtein v. Horn, 404 F.3d 700

(3d Cr. 2005); Abu-Jamal v. Horn, 2001 Westlaw 1609690 (E. D. Pa.
Dec. 18, 2001).

In any event, none of the statistical evidence can prove the
ultimate issue: whether the prosecutor in Petitioner’s case

violated Batson. |In Mdesky v. Kenp, 481 U.S. 279 (1987), the

Suprene Court considered evidence of a study perfornmed by

Prof essor Bal dus (the sane expert Petitioner proffers here) of
death penalty cases in Georgia. The Court found the study
insufficient to establish discrimnation because the petitioner

had to prove that the decision nmakers in his case acted with



di scrim natory purpose, and there was no evidence specific to the
petitioner’s own case. ld. at 292-94. The Court held that:

Each jury is unique in its conposition, and the
Constitution requires that its decision rest on

consi deration of innunerable factors that vary
according to the characteristics of the individual
defendant and the facts of the particular capital

of fense. Thus, the application of an inference drawn
fromthe general statistics to a specific decisionin a
trial and sentencing sinply is not conparable to the
application of an inference drawn from general
statistics to a specific venire-selection or Title VII
case.

Id. at 294-95 (citations and footnotes omtted). See also

MIler-El v. Dretke, 125 S. C. 2317 (2005) (discussing the

statistics of the trial venire, and noting that “nore powerful
than these bare statistics, however, are side-by-side conparisons
of sone bl ack venire panelists who were struck and white
panelists allowed to serve”). | have all of the naterial

necessary to evaluate Petitioner’s Batson claim
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ORDER
AND NOW this 7th day of Decenber 2005, IT | S ORDERED:

That Petitioner’s Request to Present Statistical Evidence is

DENI ED
BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.




