IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IKN, INC. : CIVIL ACTION
V. : No. 05-185
CEMPROTEC GMBH

MEMORANDUM AND ORDER

Juan R. Sanchez, J. November 22, 2005
IKN, Inc. (IKN) is suing CemProTec GmbH (CPT) for infringement of U.S. Patent No.
5,299,555 (the '555 Patent). In a patent infringement lawsuit, the court must, as a matter of law,
construethe claims contained in the patent allegedly infringed. Of critical importanceto the parties
hereis the construction of Claim 1, the only independent claim in the ’ 555 Patent.! After careful
consideration of the arguments advanced in the parties’ clam construction briefs and during the
Markman hearing,? along with my independent review of the patent, | will construe all of the
disputed phrasesin Claim 1, with the exception of the means-plus-function limitation, in accordance
with CPT’ s proposed construction.
BACKGROUND
The’' 555 Patent relates to improvements in the design of arectangular frame element that,

when assembled with other elements, forms a grate used to support, aerate, and convey “clinkers’

Claims 2 through 13 are dependent.

*The purpose of a Markman hearing, which derives its name from Markman v. Westview
Instruments, Inc., 52 F.3d 967 (Fed. Cir. 1995), is to hear argument and, if necessary, receive
evidence on the scope of the claimsin the patent allegedly infringed.
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— large granules from which cement is ultimately manufactured. The grate’s surface is formed by
plates that extend transversely between the opposing surfaces of the frame. Clinkersareformedin
akiln and thereafter deposited on a grate assembly for cooling. The clinker granules are abrasive,
and their movement acrossthe grate causes the surface platesto wear, especially those located at the
forward section of each frame element.® In aconventional grate assembly, the frame and surface
platesare anintegral structural unit. To replaceworn platesinthistype of assembly, theentire grate
element, including the non-worn portionsof theframe, must beremoved and anew element installed
initsplace. The process of removing and replacing individual elements disturbs the alignment of
the grate assembly and results in high materia replacement costs.

To obviate the need to replace the entire grate element when just some of the surface plates
become worn, Jean-Claude Claes, an engineer for the Belgian foundry Magotteaux S.A.,* invented
agrate element wherein the frame and surface plates are structurally separate from one another (i.e.,
the grate element is not a seamless unit). Unlike a conventional grate element, replacement of the
individual platesin Claes sinventionisaccomplished withminimal disassembly of theframe, which
remains structurally intact with the grate assembly. Longitudina guide profiles extend along the
inner surfaces of the side members, and the plates have a conforming counter-profile. This
arrangement permits easy insertion and removal of the plates, eliminates the need to realign the
assembly, and greatly reducesthe down-time associated with replacement of worn plates. To aerate

theclinkerson the surface of the grate, Claes’ sinvention incorporates gas-venting slots between the

¥ Forward,” as the term is used in the context of cement manufacturing, means the
downstream section of theframee ement oriented with referencetothedirectioninwhichtheclinker
material flows from the kiln.

*IKN’s founder, Karl von Wedel, worked closely with the Magotteaux foundry.
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plate members.

In 1994, the United States Patent and Trademark Office (PTO) issuedhe '555 Patent to
Claesfor hisinvention. IKN isassignee of the’ 555 Patent, and itsparent, IKN GmbH, manufactures
clinker cooler grate assemblies comprised of the grate elements that are the subject of the '555
Patent. IKN’s complaint alleges CPT’s clinker cooler frame elements, marketed under the name
“Smart Blades,” infringe the claims contained in the ’ 555 Patent.

DISCUSSION
Principles of Claim Construction

A patent is the grant of a property right to the inventor. Under the Patent Act, the rightful
holder of a patent is granted “the right to exclude others from making, using, offering for sale, or
selling the invention throughout the United States or importing the invention into the United States

.7 35 U.S.C. §154(a). “Itisa‘bedrock principle’ of patent law that ‘the claims of a patent
define the invention to which the patentee is entitled the right to exclude.”” Phillipsv. AWH Corp.,
415 F.3d 1303, 1312 (Fed. Cir. 2005) (quoting Innova / Pure Water, Inc. v. Safari Water Filtration
Sys., Inc., 381 F.3d 1111, 1115 (Fed. Cir. 2004)).

There are two discrete analytical stages to a patent infringement lawsuit. “Thefirst stepis
determining the meaning and scope of the patent claimsasserted to beinfringed” —aprocessreferred
toas“claim construction.” Markmanv. Westview Inst., Inc., 52 F.3d 967, 976 (Fed. Cir. 1995). The
“interpretation and construction of patent claims, which define the scope of the patentee’s rights
under the patent, is a matter of law exclusively for the court.” Id. at 970. “The second step is
comparing the properly construed claimsto the device accused of infringing.” 1d. Theinfringement

anaysisisonereserved for thetrier of fact. By properly construing the claimsin a patent, the scope



of the asserted property right can be accurately ascertained.

Claims may be either independent or dependent. An independent claim is onethat does not
refer back to or depend on another clam. Dependent claims, on the other hand, refer to and limit
aprior dependent or independent claim. 37 C.F.R. 8 1.75. Additionally, a patentee may, instead of
explicitly reciting a structure or material, “express a means or a step for performing a specified
function.” 35 U.S.C. § 112 {16. Claims written in this manner are categorized as “means-plus-
function” claims, and, to properly construe them, a court must first identify and articulate the
functional limitation embodied in the claim and then determine the structure, material, or acts—or
equivaents thereof — described in the specification for performing that function. Personalized
Media Commc’'n L.L.C. v. Int’| Trade Comm’'n, 161 F.3d 696, 703 (Fed. Cir. 1998).

The Court of Appeals for the Federal Circuit has established a protocol for clam
construction. Asset forthin Markman and reaffirmed in Phillips, acourt must construe claimsbased
on the intrinsic evidence related to a patent, which consists of the claim language itself, the
specification, and, if necessary, the prosecution history. By relying on these sources, it is possible
to construe claim terms from the perspective of a*“ person of ordinary skill intheart.” Phillips, 415
F.3d at 1313. This standard, not the general meaning of words from adictionary, isthe “objective
baseline from which to begin claim interpretation.” 1d.> The rationale for this approach is
straightforward: the functions served by the patent — protection to the inventor and notice to the

public—would beeviscerated if aclaim were construed “in amanner different from the plain import

*|n some cases, the ordinary meaning of claim language as understood by a person of skill
in the art may be readily apparent even to lay judges, and claim construction in such casesinvolves
little more than the application of commonly understood words.” Phillips, 415 F.3d at 1314. The
vast mgjority of patent infringement lawsuits, though, do not fall within this category. 1d.

4



of itsterms.” Phillips, 415 F.3d at 1312 (internal quotation omitted).

Claim construction begins with an analysis of the terms used by the patentee to define the
invention. For example, therelationship between or among certain clam termsmay reveal only one
construction both logically and practically satisfiesrelevant limitationsin the claim. Additionally,
the same term, when used consistently throughout a claim, creates a presumption the patentee
intended to use thisterm uniformly in defining the invention. 1d. at 1314. Very often, though, the
claimlanguage, standing alone, will not adequately or explicitly reveal how aperson of ordinary skill
in the art would construe the terms. In these situations, a court must consider the second, and
perhaps most valuable, source of intrinsic evidence: the specification.

Reliance on the specification is critical to claim construction because a person of ordinary
skill in the art is assumed to have understood the claims in the context of the entire patent, which
includesthe specification. ThePhillipsopinion explained thereareal so statutory reasonsfor relying
heavily on the specification: section 112 of the Patent Act requirestheinventor, in the specification,
to provide “awritten description of the invention, and the manner and process of making and using
it, in such full, clear, concise, and exact terms, as to enable any person skilled in the art to which it
pertains. . . to make and usethesame. ...” 35U.S.C. 8§ 112 1 1; see Phillips, 415 F.3d at 1316.
The subsequent paragraph in this section states: “ The specification shall conclude with one or more
claimsparticularly pointing out and distinctly clai ming the subject matter which the applicant regards
as his invention.” Id. 2. A patent should, according to these provisions, be considered an
integrated document consisting of the specification and claims. Moreover, the PTO “ determinesthe
scope of claims in patent applications not solely based upon the claim language, but upon giving

claimstheir broadest reasonable construction ‘in light of the specification asit would be interpreted



by an ordinary person skilled intheart.”” Phillips, 415 F.3d at 1316 (quoting Inre Am. Acad. of Sci.
Tech. Ctr., 367 F.3d 1359, 1364 (Fed. Cir. 2004)). It is “entirely appropriate for a court, when
conducting claim construction, to rely heavily on the written description for guidance as to the
meaning of theclaims.” Id. at 1317. “Thus, the specification isaways highly relevant to theclam
construction analysis. Usually it is dispositive; it is the single best guide to the meaning of a
disputed term.” Vitronics Corp. v. Conceptronics, Inc., 90 F.3d 1576, 1582 (Fed. Cir. 1996).

The prosecution history, which includes the complete record before the PTO, aswell asany
“prior art cited during the examination of the patent,” may illuminate the meaning of a disputed
claim term because these proceedings represent the inventor’s attempt to explain the invention.
Phillips, 415F.3d at 1317. Theprosecution history, though, islessuseful for claim constructionthan
the specification because the proceedings before the PTO represent a “negotiation” between the
inventor and the agency. 1d. Therefore, it isdiscretionary to rely upon the prosecution history for
construing disputed claims. Infact, the primary purpose for consulting the prosecution history isto
ascertain whether theinventor limited the scope of the disputed claim during the proceedings before
the PTO. Markman, 52 F.3d at 980.

To summarize, reliance on thethree sources of intrinsic evidence previously mentioned —the
clam language, specifications, and, if necessary, the prosecution history — will, in nearly all
situations, permit acourt to accurately construe the claimsin dispute. Itislegal error for a court to
consider extrinsic evidence(e.g., expert and inventor testimony, dictionaries, and treati ses) whenthe

intrinsic evidence plainly reveals the scope of the claims. 1d.°

¢ Both Phillips and Markman authorize acourt to rely upon and consider extrinsic evidence
for the limited purpose of understanding (not construing) the claims. Theimport of thisdistinction
is that a court may rely on expert testimony, scientific treatises, and dictionaries for educational
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Construction of the Claims in the ' 555 Patent

There are thirteen clamsin the’ 555 Patent. Claim 1 is an independent claim, and Claims
2 through 13 are dependent. The parties dispute the construction of Claims 1, 2, 8, and 10.”
Therefore, this memorandum proceeds by addressing the disputed phrases in numerical sequence.

Construction of Claim 1 isat the heart of thisendeavor.2 Theclaim, initsentirety, reads as

purposes (i.e., to acquire the knowledge that a person ordinarily skilled in the art would have), but
it should not rely on thisinformation to determine the scope of the protected property right.

The limitation on using extrinsic evidence to construe claimsis based upon sound practical
considerations. Simply put, a construction based on extrinsic evidence isinherently less accurate
or reliable than onederived fromintrinsic evidence. In Phillips, the court devoted a substantial part
of theopinionto clarify (and revise) therol e dictionary definitions should play in claim construction
because some courts have impermissibly used them as a check on the specification. According to
the Federal Circuit, “[t]hat approach . . . improperly restricts the role of the specification in claim
construction.” Phillips, 415 F.3d at 1320. “The main problem associated with elevating the
dictionary to such prominenceisthat it focuses the inquiry on the abstract meaning of words rather
than on the meaning of claim terms with the context of the patent.” 1d. at 1321. The purpose in
claim construction is to ascribe a meaning to the disputed claim terms consonant with the
understanding of one skilled in the art. Dictionary terms do not provide the necessary context for
claim construction because they are not derived from the patent and invariably contain multiple
meanings for a single word. Id. at 1321-23. Adoption of dictionary definitions, though, is
permissible when it is apparent a person of ordinary skill in the art would, after referring to the
intrinsic evidence of record, confirm the term in question should be given the generic dictionary
meaning.

’In the accompanying Order, | will construe the disputed claim terms and Claim 6; aclaim
upon which the parties expressly agree.

8 n this case, the relevant “art” (i.e., the field from which a person of ordinary skill would
understand the invention) is the design of clinker cooling systems for cement manufacturing. The
parties do not dispute this position, and the’ 555 Patent provides ample support for this conclusion.
For exampl e, thesingle paragraph that comprisesthe” Field of thelnvention” section statestheframe
element can be used to “support solid materials during their burning, cooling or other heat
treatment.” Frame Element for Forming a Grate, U.S. Patent No. 5,299,555 col.1 1.6-8 (filed Sept.
8, 1992) (issued Apr. 5, 1994). This section also reveals that by venting gas from underneath the
frame element, it ispossibleto heat-treat, aerate, and convey the material on the surface of the grate.
Id. The“Background of thelnvention” section describes, with even greater detail, the context within
which the invention was developed: “Such grates are generally exposed to great wear. Thisis
particularly true for their use during cooling of cement clinkers, which with great weight also have
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follows:

The embodiments of the invention in which an exclusive
property or privilege is claimed are defined as follows:

1. A grate element for forming a grate, comprising a frame
means having two spaced-apart and elongated side members which
include opposing surfaces, severa plate members arranged one next
to the other in a longitudinal direction of said side members, said
plate members being supported on and extending transversely
between said opposing surfaces of said sidemembers, meansdefining
a gas-venting slot between said plate members, and said plate
members each being constructed as individua structural parts
releasably connectable to said opposing surfaces of said side
members.

Frame Element for Forming a Grate, U.S. Patent No. 5,299,555 col.6 1.17-30 (filed Sept. 8, 1992)
(issued Apr. 5, 1994).

The parties first dispute concerns the construction of the phrase “side members which
include opposing surfaces.” 1d. at col.61.22. Thecentral issuein construing this phraseisthe scope
of the term “opposing surfaces.” CPT argues “opposing surfaces’” should be construed as “side
members, each having a surface that faces or looks toward the corresponding surface of the other
side members.” Def.’s Claim Constr. Br. a 10. According to CPT, the “opposing surfaces’ are
restricted exclusively to the inner surfaces of the side members. IKN, on the other hand, contends
the term “opposing surfaces” should not be so limited, but instead should be construed to mean
“surfaces positioned acrossfrom each other.” Pl.’sClaim Constr. Br. at 7. Thisconstructionwould

include, as IKN argues, the upper edges of the side members in addition to the inner surfaces.

Beginning with an evaluation of the claim languageitself, the repeated use of theword “said

acoarse surface roughness.” 1d. at col.11.18-21. The explanation of the disadvantages associated
with conventional grate systems (i.e., the need to replace non-worn parts as well asthe worn ones)
lends additional support for concluding that aperson of ordinary skill in designing, manufacturing,
and operating cement clinker cooling systems is the appropriate standard to apply here.
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opposing surfaces,” which appearsin relation to three limitations in the claim, reveal s the patentee
intended to use this term uniformly in defining the invention. According to Claim 1, the plate
members must be“ supported on,” “extend[] transversely between,” and be* rel easably connectabl €’
to “said opposing surfaces of said side members.” The construction of this phrase must practically
satisfy each of these conditionsand remain logically consistent in defining the scope of the property
right. More precisely, the term cannot be construed as the inner surfaces of the side members that
oppose one another as applied to one limitation while, with respect to another limitation, given a
broader construction to include additional surfaces.

The language in two of the dependent claims also informs the construction of independent
Claim 1. My review of thelanguagein Claims5 and 7, which relateto Claim 1, reveal sthe patentee
distinguished the inner surfaces that oppose one another from the upper surfaces of the side
members. For example, Claim 5 explains the “upper edge”’ of the front wall of the frame islower
than the“ upper edge” of each side member. Thisclaim further statesthe longitudinal guide profiles
“areoriented above said front wall on said opposing surfaces of said sidemembers,” U.S. Patent No.
5,299,555 col.6 1.54-56, indicating the patentee chose to carefully describe the surface of the side
member to which he wished to refer. Claim 7 reinforces this observation because it differentiates
between Claim 1’ slimitation that the plate members be supported by “said opposing surfaces’” and
the purpose of the plate members’ longitudinally extending flanges, which cover “an upper edge of
an associated side member.” 1d. at col.6 |.65-66.

A preliminary assessment of therelationship of the claim termsreveal sconstruing the phrase
“said opposing surfaces of said side members’ aslimited to the inner surfaces of the elongated side

members ensures consistency and uniformity in defining the invention. For example, it would be



inconsistent to construe the term “said opposing surfaces’ in Claim 1 to include, as IKN contends,
the surfaces positioned across from one another and to simultaneously impose this construction on
dependent Claims 5 and 7, wherein the patentee distinguished the inner opposing surfaces from the
upper edgesof thelongitudinally extending sidemembers. Thus, theclaimlanguage, standingalone,
doesnot permit alogically consistent construction of theterm “ opposing surfaces’ that couldinclude
the upper, outer, and bottom surfaces of side members.

The specificationinthe’ 555 Patent a so provides substantial support for construing theterm
“said opposing surfaces of said side members’ as limited to the inner surfaces that oppose one
another. Two preferred embodiments of theinvention, which are depicted in Figures 2 and 6 of the
'555 Patent, reveal the limitations associated with “opposing surfaces’ can only be satisfied if the
term is construed to exclusively include the inner surfaces of the frames that oppose one another.
Stated conversely, upon consideration of these figures, it isimpracticable to adhere to any of the
limitations if “said opposing surfaces’ were construed to broadly include the upper edge, outer
surface, and lower edge of the side members. In the “Summary of the Invention,” the patentee
explained “the longitudinal guide profilesare. . . provided on the inner surfaces of the sidewalls
above said upper edge of thefront wall, which inner surfacesface oneanother . ...” Id. a col.21.48-
51 (emphasis added). Three paragraphs later, the patentee again distinguished the surfaces of the
side members by stating “the plate members have on each of their lateral edgesalongitudinal flange
designed to cover the upper edge of an associated side member.” Id. at col.31.9-11. The sentence
from the specification that most informs the proper construction of the phrase “said opposing
surfaces’ is contained in the “ Description of the Invention,” wherein it states: “FIGS. 2 and 3 show

that the longitudinally extending grooves 18, 20 are provided on the opposing inner surfaces of the

10



sidewalls 12, 14.” 1d. at col.41.33-35 (emphasis added). When the patentee wished to refer to more
than just the* opposing inner surfaces’ of thethree-dimensional sidemembers, the patentee used the
term “sidewalls’ or “side members’ to describe this strature.  1d. at col.2 1.42-44 (“The side
members are, in a preferred development of the invention, formed by sidewalls which are parallel
tooneanother .. ..”). Simply put, the patentee, in describing the invention to a person of ordinary
skill inthe art, chose termsthat plainly distinguish the opposing inner surfaces of the el ongated side
members from the other surfaces of the frame. Therefore, based on the logical relationship of the
clam terms, the need for consistency in defining the invention, and the information from the
specification, | will construe the term “side members which include opposing surfaces’ as “side
members, each having an inner surface that faces or looks toward the corresponding surface of the
other side member.”®

This construction also informs and is directly applicable to ascertaining the proper meaning
of thetwo previously-mentioned limitations: “ said plate members being supported on and extending
transversely between said opposing surfaces of said side members . . . .” Id. a col.6 |.24-26

(emphasis added). The central issue to resolve concerning the first limitation is whether the plates

°CPT also arguesthat, during the prosecution of the’ 555 Patent, the patentee surrendered all
other surfaces of the side members except theinner opposing surfaces. Asoriginally submitted, the
claim contained only one limitation: the plate members were required to be releasably connectable
to the opposing surfaces. CPT contends a comparison of the claim as originally submitted and as
eventually approved by the PTO reveds the claimed invention was narrowed to include only the
inner opposing surfaces of the side members.

Although there is merit to CPT’ s argument, the claim language itself and the specification
provide ample guidance in construing the phrase “said opposing surfaces of said side members.”
Therefore, therole of the prosecution history hereislimited, at most, to confirming the scope of the
property right as adequately revealed by the primary forms of intrinsic evidence.

CPT advancesthe same prosecution history argument with respect to the construction of two
of the limitationsin Clam 1.
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are supported exclusively by the opposing surfaces of the side members — a position advanced by
CPT —or, as IKN contends, in conjunction with the upper edges of the frame.’® To resolve this
dispute, | must turn to the specification. The* Description of the Invention” section expressly states
the longitudinally extending grooves, which are positioned on the opposing inner surfaces of the
sidewalls, “serve aslongitudinally extending guide profiles for supporting the plate members.” Id.
at col.41.36-37 (emphasis added). Furthermore, the specification also provides:

[t]he plate members have on each of their lateral edgesalongitudinal

flange designed to cover the upper edge of an associated side

member. The longitudinal flanges rest, during insertion of the plate

members into the longitudinal guide profiles, on the upper edges of

the associated side member to cover the upper edge of the side

member.
Id. at col.31.9-15. From thetwo portions of the specification previously quoted, aperson of ordinary
skill in the art would understand the support for the plate members as deriving solely from the
longitudinal guide profileslocated on the inner surfaces that oppose one another. Therefore, | will
construe the phrase “supported on.. . . said opposing surfaces’ to mean “the plate membersare held
up andin position and their weight isborne by the surface of each of the two side membersthat faces
or looks toward the corresponding surface of the other side member.”

The parties dispute over the second limitation, which requires the plate members to

“extend[] transversely between said opposing surfaces of said side members,” is also resolved by
referenceto the specification. Indescribingtheinvention, the patentee explained the plate members

“lineup . . . from the front end perpendicularly between the sidewalls’ because the |ateral edges of

the plates incorporate tongue-like flanges, which “conform complementarily with respect to the

191K N’ sargument i s premi sed on aconstruction of theterm “ opposing surfaces’ that includes
the upper edge of the side members.
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longitudinally extending grooves.” Id. at col.21.53-55 and col .4 1.48-60. These grooves, according
to the specification, are located on the inner opposing surfaces of the sidewalls. Thus, based on the
manner in which the patentee described the frame el ement, the second limitation in Claim 1 will be
construed asfollows: “ The plate membersare arranged in atransverse direction to the side members
such that the plate members extend from a point of contact with the surface of each of the two
members that faces or 1ooks toward the corresponding surface of the other side member.”

Claim 1 contains a means-plus-function limitation, which reads, “means defining a gas-
venting slot between said plate members.” 1d. at col. 6 1.27-28. To properly construe this claim, |
must first identify the function embodied within the claim language, then determine the structure or
equivaents existing at the time the patent wasissued for performing that function. Thefunction set
forth in the claim itself is “defining a gas-venting slot between said plate members.” The primary
dispute between the parties, though, isthe extent of the structure necessary to perform thisfunction.
CPT argues the PTO’s rejection of Claim 1, as originally submitted,* precludes IKN from now
attempting to broadly clam any equivalent structure, and the narrowing of this claim during
prosecution limits the structure to the reference in the specification to “[tjwo spacing projections .
.. provided on the edges of the main section” of the plate members. IKN not only disputes CPT’s
interpretation of the prosecution history, but aso argues the structure recited in the specification is
greater than CPT contends. While CPT may betechnically correct in asserting the inventor was not
entitled to claim all gas-venting slotsknownintheart, itsreliance on the prosecution history proves

too much because it overlooks the recitation of structure contained in the specification for

"When first presented to the PTO, this aspect of Claim 1 was not written as a means-plus-
function limitation, but read, in pertinent part, “between which plate members is provided a gas
ventingslot . ..."

13



performing the gas-venting function. For example, while the specification describes the spacing
projections as “ defin[ing] a gas-venting slot between the mutually adjacent plate members,” 1d. at
col.41.59-60, it al so emphasizestheir primary purposeisto definethewidth of theslot: “ Thespacing
projections can easily be reduced in size by a metal shaving process or can be increased in size by
building the area up through welding so that the width of the slot can bevaried.” Id. at col.41.60-64.
Thus, while the spacing projections are anecessary element of the structure for performing the gas-
venting function, they are not — standing alone — sufficient to accomplish it. A person of ordinary
skill in the art, when reading the specification, would understand the surfaces of the adjacent plate
members, in addition to the spacing projections, are part of the structure for venting gas from
underneath the grate to aerate the material on its surface. Therefore, | will adopt IKN’s argument
with regard to the amount of structure necessary for performing the function associated with the
means-plus-function limitation in Claim 1.

Thelast phrasein Claim 1, which isalso in dispute, reads as follows:. “said plate members
each being constructed asindividual structural partsrel easably connectabl eto said opposing surfaces
of said sidemembers.” Id. at col.61.28-30. CPT arguesthis phrase imposes two limitations on the
plate members:. (1) each must be an individual structural part and (2) releasably connectable to the
opposing surfaces. IKN’ sprimary objectionto CPT’ sproposed construction focusesonthe meaning
of theterm “releasably connectable”; it does not believe the phrase “ said plate members each being
constructed as individual structural parts’ needs further elaboration. Without belaboring the
construction of the limitation requiring the plate members be constructed as individual structural
parts, a fair reading of the entire specification shows the purpose of the invention is to alow

individual parts to be replaced as they become worn. Thus, | will construe the phrase “said plate
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members each being constructed as individua structural parts’ to mean: “Every one of the plate
members is an independent structural part, constructed separate and apart from every other plate
member.”

The remaining dispute here concerns the proper construction of the limitation requiring the
plate members be “releasably connectable to said opposing surfaces of said side members.” The
central issue hereiswhether the terms require adirect connection between these structural parts or
merely acontact relationship. Having construed theterm * opposing surfaces’ aslimited to theinner
surfacesthat oppose oneanother, it isapparent thislimitation requireseach individual plate member
be connected to these surfaces. Thus, reference to the specification is necessary to understand how
aperson of ordinary skill in the art would construe the nature of this connection.

IKN argues provisions in the specification revea the “releasably connectable” limitation
embodies acontact rel ationship between the plate members and the side members.*? CPT disagrees
and contends the specification makes clear the “rel easably connectable” limitation isaccomplished
by the cooperating guide profiles on the opposing surfaces and the counter-profiles on each plate
member. | agree with CPT because the specification precisely describes the manner in which the
connection between the plate members and the opposing surfaces is achieved. For example, the
specification states: “ The connection of the plate memberswith theside membersisstructurally very
easily accomplished, as . . . described in . . . connection with several exemplary embodiments,”
which are represented by Figures2 and 6. Id. at col.21.8-11. In both of these figures, and from the

accompanying descriptions in the specification, it is evident the connection between the plate

2This argument also assumes the proper construction of the term “opposing surfaces’
includes the upper edges — a position | have previously rejected.
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members and the opposing surfacesisaccomplished solely viathe cooperating profilesand counter-
profiles. Although IKN arguesthe specification describes a connection between the flanges and the
upper edges of the side members, this phrase reveal s only a contact rel ationship between these parts
and, as such, is insufficient to satisfy the limitation. Thus, | will construe the “releasably
connectable” limitation as requiring each individual plate member to be “connected directly to the
opposing surfaces of the two side members in such amanner that it is capable of being freed from
the opposing surfaces of the two side members.”*3

Portions of dependent Claims 2, 8, and 10 are also in dispute. Upon consideration of the
specification, | will, in the accompanying order, summarily construe Claims 2 and 8 consistent with
CPT’ s proposed construction. The parties’ dispute concerning Claim 10, though, warrants a brief
discussion. Claim 10 is a means-plus-function claim and reads as follows: “The grate element
according to claim 2, wherein an end plate is provided which has means for facilitating a locking
connection to said side members.” Id. at col.7 1.9-11. The claimed function (i.e., “facilitating a
locking connection to said side members’) is adequately revealed, and | note the patentee’ s use of
the term “said side members’ is a reference to the elongated side members of the frame. Upon
review of the specification to determine the appropriate structure, acts, or equivalents thereof for
performing the function, | disagree with CPT’ sargument the claim is void and cannot be construed
because thereis no corresponding structure recited in the specification. CPT’s precise argument is
thereis no structure for achieving alocking connection between “said side members” and the “end

plate member” —it claimsthe specification only makes reference to the connection between theend

BThemodifier “releasably” simply refersto the various referencesin the specification tothe
ease with which the plate members can be inserted and removed from the frame when theinvention
is disassembled for the purpose of removing and replacing worn plates.
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plate member and theframein general. | agreewith IKN that thisargument is needlessly restrictive
considering the language used in the specification, which describes the end plate member as
connected to the frame such that “[t] he end plate members can be secured, for example, by welding,
by bolting, by locking or in any other known manner.” 1d. at col.31.34-36. The specification also
refersto adownwardly-extending flange from the end plate member that, through the incorporation
of awelding seam, can be secured to the front wall, which, like each side member, isalso part of the
frame. Id. at col.4 1.65-68 to col.5 .1-10. Thus, there are adequate means disclosed in the
specification for a person of ordinary skill in the art to comprehend the manner in which alocking
connection of the end plate member to the side members can be facilitated.

| will enter an appropriate order setting forth the construction of Claims 1, 2, 6, 8, and 10.

“The claim terms not expressly addressed in the Order are sufficiently clear and require no
elaboration because, inlight of my construction of Claims1 and 2, thelanguage used by the patentee
permitsaperson of ordinary skill intheart to conceptualize and understand the scope of the asserted
right.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IKN, INC. : CIVIL ACTION
V. : No. 05-185
CEMPROTEC GMBH
ORDER

AND NOW, this 22™ day of November, 2005, | construe, in a phrase-by-phrase manner,

Clams1, 2, 6, 8, and 10 in the '555 Patent as follows:

Termsin Claim 1 Court’s Construction
A grate element for forming a grate, Anindividual grate element for forming a
comprising grate assembly, comprising

aframe means having two spaced-apart and side members, each having an inner surface
elongated side members which include that faces or looks toward the corresponding

opposing surfaces, surface of the other side member;

severa plate members arranged one next to severa plate members arranged one next to
the other in alongitudinal direction of said the other in alongitudinal direction of said

side members, side members.

18



said plate members being supported on . . .

said opposing surfaces of said side members,

The plate members are held up and in
position and their weight is borne by the
surface of each of the two side members that
faces or looks toward the corresponding

surface of the other side member and,

said plate members. . . extending transversely
between said opposing surfaces of said side

members,

The plate members are arranged in a
transverse direction to the side members such
that the plate members extend from a point of
contact with the surface of each of the two
members that faces or looks toward the
corresponding surface of the other side

member.
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means defining a gas-venting slot between

said plate members,

Function: defining a gas-venting slot between
said plate members.

Corresponding structure: the spacing
projections that abut against the adjacent plate
member and the surfaces between two plate
members wherein each plate member has a
main section and a shoulder that extends
beneath the main section of an adjacent plate

member, as well as equivalents thereof.

and said plate members each being

constructed as individual structural parts

Every one of the plate membersisan
independent structural part, constructed
separate and apart from every other plate

member.

releasably connectable to said opposing

surfaces of said side members.

Each individua plate member must be
connected directly to the opposing surfaces of
the two side membersin such a manner that it
is capable of being freed from the opposing

surfaces of the two side members.

20




Termsin Claim 2

Court’s Construction

The grate element according to claim 1,
wherein said opposing surfaces of said side
members each have alongitudinal guide
profile extending in alongitudinal direction

of said side members, and

The limitation “guide profile” in this case
means. “A shape formed in or on the inner
opposing surface of each elongated side
member along which the plate members may

move in acertain path.”

wherein each of said plate members have at
their lateral edges a counter profile
cooperating with an associated one of said

longitudinal guide profiles.

Every one of said plate members have a shape
formed in or on their terminal endsthat isthe
opposite of or contrary to the elongated shape
formed in or on the opposing surfaces of the
side members, wherein the shapes work
together to support the plate members on,
enable the plate members to be releasably
connectable to and guide the plate members
into position on the opposing surfaces of the

side members of the frame.
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Claim 6

Court’s Construction

The grate element according to clam 1,
wherein said plate members have at least one
of leading and trailing spacing projections
facing an adjacent plate member, which
spacing projections are designated to abut
against an adjacent plate member to define

said gas-venting slot therebetween.

Theindividual grate assembly of claim 1,
wherein the plate members have at |east one
leading and one trailing projections on each
plate member that face and abut against
adjacent plate members, thus maintaining
space between the plate members for venting

gas.

Claim 8

Court’s Construction

The grate element according to claim 2,
wherein said plate members each have amain
section forming a grate surface and a shoulder
extending beneath an adjacent plate member,
and wherein each of said counter profilesis
provided on said lateral edges of said main

section.

The limitation “each of said counter profiles
isprovided on said lateral edges of said main
section” means. “Each counter profileis
situated on or proceeds from the end of the

side of the main section of the plate member.”
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Claim 10

Court’s Construction

The grate element according to claim 2,
wherein an end plate member is provided
which has means for facilitating alocking

connection to said side members.

Function: Facilitating alocking connection to
said side members through the use of an end
plate member.

Corresponding structure, material, or acts:
The end plate member can be secured to the
frame by welding, by bolting, or by locking,
and means equivalents thereof, so asto
facilitate alocking connection of the end plate

member to the side members.

BY THE COURT:

/s/ Juan R. Sanchez

Juan R. Sanchez, J.
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