I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SANDRA KHALI L : ClVIL ACTI ON
Pl aintiff, :
No. 05-cv-03396
V.

ROHM AND HAAS COVPANY
Def endant s.

MVEMORANDUM AND ORDER

Presently before the Court is Defendant’s Motion to Dism ss
in Part, Plaintiff’s Menorandum of Law in Qpposition thereto, and
Defendant’s Reply. For the reasons stated bel ow, Defendant’s
Motion is GRANTED in part and DENIED in part.

| . Background

Plaintiff alleges the following facts which are accepted as
being true for purposes of considering a notion to dismss for
failure to state a clai munder Federal Rule of Cvil Procedure
12(b) (6).

In July, 2002, Sandra Khalil (“Plaintiff”) was working at
Rohm and Haas Conpany’s (“Defendant”) Spring House, Pennsylvania
facility. While the walls of Plaintiff’s office were being
pai nted, Plaintiff experienced breathing problens and infornmed
her supervisor that the paint funmes were aggravating her asthnma
As a result, her supervisor informed Plaintiff that she could no
| onger enter her office.

Following Plaintiff’s initial report of breathing



difficulties in her office, Defendant commenced a safety

i nvestigation and issued an I ncident |Investigation Report
(“I'ncident Report”) on August 15, 2002. The Incident Report

di sclosed Plaintiff’s asthmatic condition and was distributed to
several of Plaintiff’s co-workers. Plaintiff did not authorize
t he disclosure of her nedical information.

On August 30, 2002, Plaintiff filed a discrimnation claim
with the Pennsyl vania Human Rel ati ons Comm ssion (“PHRC’), which
was cross-filled with the Equal Enpl oynment Qpportunity Comm ssion
(“EECC") (“First Conplaint”). On Septenber 27, 2002, after
Def endant had received Plaintiff’s PHRC and EEOCC conpl ai nts,
Defendant termnated Plaintiff’s enploynent allegedly due to poor
work performance and irregularities in her expense reports.
Plaintiff filed a second conplaint wwth the PHRC and EEOC on
Decenber 9, 2002 alleging retaliatory di scharge (“Second
Complaint”). Plaintiff anended the First Conplaint on April 4,
2003, and anended the Second Conpl aint on May 13,2003. Plaintiff
subsequently received Notices of a Right to Sue fromthe EEOCC and
the PHRC for her First and Second Conpl ai nts.

In July 2005, Plaintiff filed the instant |awsuit agai nst
Defendant alleging disability discrimnation under Title |I of the
Arericans with Disabilities Act (“ADA’) (Count 1); retaliation
under the ADA (Count 11); disclosure of confidential information
under the ADA (Count 111); invasion of privacy (Count 1V);

vi ol ati on of Pennsylvania Human Rel ati ons Act (“PHRA’) (Count V);
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and w ongful discharge under Pennsylvania law (Count VI). In
addition to other damages, Plaintiff specifically requested
punitive damages in her clai munder Count V.

Pursuant to Federal Rule G vil Procedure 12(b)(6), Defendant
now noves the court to dismss Counts Ill, IV, and VI and to
strike Plaintiff’s request for punitive damages in Count V.
Plaintiff, in her Opposition to Defendant’s Mdtion to D sm ss,
does not contest Defendant’s Mtion to D sm ss Count |V and Count
VI, and she does not contest Defendant’s Mtion to Strike her
claimfor punitive damages in Count V. Plaintiff does contest
Def endant’s Motion to Dismss Count |1l of her conplaint.

In its Mdtion to Dismss Count |1l for disclosure of
confidential nedical information under the ADA, Defendant asserts
that Plaintiff failed to exhaust her adm nistrative renedi es
because she did not file a charge with the EEOCC t hat included
this allegation.

1. Standards of Revi ew

A Standard for 12(b)(6) Mtions to Dismss

Federal Rules of Cvil Procedure 12(b)(6) provides for
dism ssal of a conplaint for failure to state a claim \Wen
considering notions to dismss under 12(b)(6), the court nust
“accept as true the facts alleged in the conplaint and all
reasonabl e i nferences that can be drawn fromthem D sm ssal

under Rule 12(b)(6) . . . is limted to those instances where it



is certain that no relief could be granted under any set of facts

that could be proved.” Markowtz v. Northeast Land Co., 906 F. 2d

100, 103 (3d G r. 1990) (citing Ransomv. Marrazzo, 848 F.2d 398,

401 (3d Gr. 1988).
Cenerally, a trial court has discretion to address certain
types of evidence outside the conplaint when ruling on a notion

to dismss. Kulwcki v. Dawson, 969 F.2d 1454, 1462 (3d G r

1992). The court may consider docunents attached to or submtted
with the conplaint, as well as legal argunents presented in

menor anduns or briefs and argunents of counsel. Pryor v. Nat’l

Collegiate Athletic Ass’'n, 288 F.3d 548, 560 (3d Cr. 2002)

(citing 62 Fed. Proc., L. Ed. 8 62:508). Additionally, a
docunent integral to or explicitly relied upon in the conpl aint
may be considered wi thout converting a notion to dismss into one

for summary judgnment. In Re Burlington Coat Factory Securities

Litigation, 114 F.3d 1410 (3d Cr. 1997).
B. Standard for Exhaustion of Adm nistrative Renedies

Title I of the ADA incorporates the procedures of Title VII.
See 42 U.S.C. § 12117(a). Thus, a plaintiff alleging a violation
of Title | of the ADA nust exhaust adm nistrative renedi es
avai |l abl e through the EECC before filing a court action. See 42

U.S.C 88 2000(e), (f)(1); see also Bracciale v. Gty of

Phi | adel phia, No. CIV.A 97-2464, 1997 W. 672263, at *7 (E.D. Pa.

Cct. 29, 1997). The standard for determning if a plaintiff



properly exhausted the existing admnistrative renedies is
whet her the facts alleged in the subsequent lawsuit are fairly
wi thin the scope of the prior EEOC conplaint or the investigation

arising therefrom See Antol v. Perry, 82 F.3d 1291, 1295 (3d

Cir. 1996) (discussing the standard for exhausting adm nistrative
remedies with respect to Title VIl clainms). Furthernore, the
Third Crcuit has held that “the paraneters of the civil action
inthe district court are defined by the scope of the EECC

i nvestigation which can reasonably be expected to grow out of the
charge of discrimnation, including new acts which occurred
during the pendency of proceedi ngs before the Conmm ssion.”

Ostapowi cz v. Johnson Bronze Co., 541 F.2d 394, 398-99 (3d Grr.

1976). Plaintiffs should also not be barred fromraising

additional clainms in district court sinply because the EECC

investigation is too narrow. Robinson v. Dalton, 107 F.3d 1018,
1026 (3d Gir. 1997).
I11. Discussion

Plaintiff’s conplaint in the instant |awsuit explicitly
relies upon her previously filed EECC and PHRC conpl ai nts and
anendnents. Consequently, this court will include the EECC and
PRHC conpl aints and rel ated docunents in its consideration of the
Def endant’s Motion to Dismss in Part pursuant to Federal Rule of
Civil Procedure 12(b)(6) w thout converting the present notion to

one for summary judgnent.



I n her conplaints and subsequent amendnents to the EECC and
PHRC, Plaintiff does not specifically allege violations of the
ADA for disclosure of confidential nedical information. However,
Plaintiff’s conplaints to the EECC and PHRC i nclude a reference
to the Incident Report which forns the basis of Plaintiff’s claim
under the ADA for disclosure of confidential nedical information.
More inmportantly, in a letter fromPlaintiff to the PHRC received
on Cctober 22, 2002, Plaintiff specifically asserts that
Def endant reveal ed her confidential nmedical information in the
I nci dent Report which was not marked confidential and was
distributed to her co-workers. Based on the reference to the
I nci dent Report in her EEOCC and PHRC conplaints as well as her
letter to the PHRC asserting that Defendant reveal ed her
confidential nedical information, the PHRC and EEOC had notice of
Plaintiff’s allegation that Defendant disclosed her confidenti al
medi cal information, and a reasonabl e investigation by the PHRC
and EECC woul d have included investigation into this allegation.
Accordingly, this Court finds that Plaintiff has exhausted her
admnistrative renedies with respect to her ADA claim and

Def endant’s Motion to Dismss Count Il will be DEN ED



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SANDRA KHALI L ; ClVIL ACTI ON

Plaintiff, :

No. 05-cv-03396

V.
RCHM AND HAAS COVPANY

Def endant s.

ORDER

AND NOW this 17th day of Novenber, 2005, after
consideration of Defendant’s Mdtion to Dismss in Part,
Plaintiff’s Menorandum of Law in Qpposition thereto, and
Defendant’s Reply, it is hereby ORDERED that Defendant’s Mdtion
is GRANTED in part and DENIED in part.

| T I S FURTHER ORDERED THAT Def endant’ s unopposed Mdtion to
Dismss Count 1V and VI is GRANTED. Defendant’s unopposed Moti on

to Strike Plaintiff’s request for punitive damages in Count Vis

GRANTED. Def endant’s Motion to Dism ss Count |1l is DEN ED.

BY THE COURT:

Cifford Scott G een, J.




