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| . BACKGROUND

Plaintiff S.C. ,! by and through her nother, Linda Drake, filed
this action pursuant to 42 U S.C. 8§ 1383(c)(3), seeking judicial
review of the final decision of the Defendant Conm ssioner of
Social Security (“Comm ssioner”) denying her claim for child s
suppl emental security income (“CSSI”) pursuant to Title XVI of the
Soci al Security Act, 42 U S.C. 8§ 1381-1383 (2000). Both parties
filed nmotions for summary judgnent. Pursuant to Local Rule
72.1(d)(1) (O, the Court referred the case to Magistrate Judge
Timthy R Rice for a Report and Recommendation. The Magistrate
recommended granting Defendant’s Mdtion for Summary Judgnent. The
Plaintiff filed tinmely objections. For the reasons that follow,
the Court concludes that the ALJ s decision was supported by
substantial evidence. Accordingly, the Court overrules Plaintiff’s

obj ections and adopts the Magistrate’s Report and Reconmendati on.

The child s nane has been abbreviated in accordance wth
Local Rule of G vil Procedure 5.1.3 governing the exclusion of the
personal identifiers of mnor children in civil case docunents.



Def endant’s Motion for Sunmary Judgnent is granted and Plaintiff’s
Motion for Summary Judgnent is deni ed.
1. LEGAL STANDARD

A district court judge makes a de novo determ nation of those
portions of a nagistrate judge's report and reconmendati on to which
objection is nade. 28 U S.C. 8§ 636(b)(1)(0O. The judge may
accept, reject or nodify, in whole or in part, the nagistrate
judge's findings or recommendations. |d.

Under the Social Security Act, a child under the age of 18 is
consi dered di sabl ed for the purpose of receiving CSSI if that child
has “a nedically determ nabl e physical or nental inpairnent, which
results in marked and severe functional [imtations, and which can
be expected to result in death or which has lasted or can be
expected to last for a continuous period of not less than 12
nmont hs.” 42 U S.C. 8 1382c(a)(3)(O)(i). A physical or nenta
inpai rnment i s defined by the statute as “an i npairnent that results
from anatom cal, physiological, or psychological abnormalities
which are denonstrable by nedically acceptable clinical and
| aboratory di agnostic techniques.” 42 U S.C. § 1382c(a)(3)(D). A
three-step sequential evaluation process promulgated by the
Departnent of Health and Human Services is used to determ ne
whet her a child under the age of 18 is eligible for benefits. The
ALJ considers, in the follow ng sequence: (1) whether the child is

engaged i n substantial gainful activity; (2) whether the child has



a severe inpairment or conbination of inpairnents; and (3) whet her
the inpairnment, or conbination of inpairnents, neets, nedically
equals, or functionally equals in severity any of the |listed
i npai rnents. 20 CF.R §8 416.924. An inpairnment functionally
equals in severity a listed inpairnent if it results in marked
[imtations in two domai ns of functioning or an extrene [imtation
in one domain of functioning. 20 CF.R 8 416.926a(d). The
domai ns assessed are (1) acquiring and wusing information; (2)
attending and conpleting tasks; (3) interacting and relating with
ot hers; (4) noving about and mani pul ati ng objects; (5) caring for
onesel f; and (6) health and physical well-being. 20 CF.R 8
416.926a(b) (1) (i)-(vi).

Judicial review of the Comm ssioner’s final decision is
limted, and the Court is bound by the factual findings of the
Comm ssioner if they are supported by substantial evidence and

deci ded according to correct | egal standards. Allen v. Bowen, 881

F.2d 37, 39 (3d CGr. 1989); Coria v. Heckler, 750 F.2d 245, 247 (3d

Cir. 1984). *“Substantial evidence” is deened to be such rel evant
evi dence as a reasonable m nd m ght accept as adequate to support

a deci sion. Ri chardson v. Perales, 402 U S. 389, 401 (1971)

(citing Consol. Edison Co. v. NLRB, 305 U. S. 197, 229 (1938)); see

also Cotter v. Harris, 642 F.2d 700, 704 (3d Cr. 1981).

Substantial evidence is nore than a nere scintilla, but my be



sonewhat | ess than a preponderance. Dobrowolsky v. Califano, 606

F.2d 403, 406 (3d Cir. 1979).

Despite the deference to adm nistrative decisions inplied by
this standard, this Court retains the responsibility to scrutinize
the entire record and to reverse or remand if the Comm ssioner's
decision is not supported by substantial evidence. Smth v.
Califano, 637 F.2d 968, 970 (3d G r. 1981). Substantial evidence
can only be considered as supporting evidence in relationship to

all other evidence in the record. Kent v. Schwei ker, 710 F.2d 110,

114 (3d Gir. 1983).
111. DI SCUSSI ON

A. Factual and Procedural History

Plaintiff was born on Cctober 25, 1992, and clains disability
due to deafness in her |left ear and learning disabilities.
Plaintiff’s difficulties becanme evident during the 2001- 2002 schoo
year. Plaintiff was in the third grade and according to her
teacher, “struggling with the reading process.” (R at 133.) A
certified school psychol ogist reported that S.C. was perform ng one
to two years below her grade |evel. (R at 143.) Dr. Jeffrey
Fi nkel stein, an ear, nose, and throat specialist, evaluated
Plaintiff in June 2002 and di agnosed her with a noderately severe
to severe sensori-neural hearing loss in the left ear with poor
speech discrimnation. (R at 153-54.) He recommended that she

receive preferential seating in school in order to place her close



to the teacher so that she coul d better understand what the teacher
was saying. (ld.) By the fourth grade, S.C.’'s school was providing
her with special attention for her reading, witing, and study
skills in bi-weekly small group settings. (R at 127.) Her
teachers strongly suggested that S.C. take renedial reading,
spel ling, and math cl asses over the summer. (R at 123.) In the
fifth grade, S.C. received special education services for thirty
mnutes a week, and undertook a nodified spelling and English
curriculum that included being given practice tests in advance of
actual tests and being tested on | ess materi al than her classnates.
(R at 30-31, 117.) Dr. Finkelstein reexamned S.C.’s hearing in
her left ear in the sutmmer of 2004 and noted that it had decreased
since 2002. (R at 170.) S.C also saw an allergist, Dr. Warden
Hwan, that sumrer because she was suffering from chronic cough

asthma, and allergic rhinitis. (R at 171-76.) Dr. Hwan reported
that, once S.C was on nedication, her synptons were well
controlled. (ld.)

Dr. WIlliam O Connell, Plaintiff’s treating pediatrician
conpleted a Child Disability Medical Source Statenent on July 30,
2003. (R at 155-59.) He determned that Plaintiff had two marked
limtations, which would make her disabled for the purpose of
eligibility for CSSI benefits. (ld.) He found a marked limtation
inPlaintiff’s ability to acquire and use i nformati on based upon her

difficulties conprehending what she was reading and handling new



information, and found a marked limtation in Plaintiff's ability
to attend and conplete tasks based upon her “extrenely poor
achievenment” for her tested intellectual |evel. (Ld.) Dr.
O Connell concluded that Plaintiff had | ess than marked |imtations
in the remaining four functional donains.

Plaintiff’s nother filed an application for CSSI on S.C's
behal f on Septenber 23, 2003.2 A Childhood Disability Eval uation
Form was prepared by Dr. John G utkowski, a non-exam ning state
agency psychol ogi st, on Decenber 22, 2003. (R at 162-67.) Dr.
G ut kowski assessed Plaintiff’s inpairnent as severe, but not
meeting, nedically equaling, or functionally equaling any listed
inpairment. (R at 162.) His evaluation stated that Plaintiff’s
health and well-being, ability to acquire and use infornation,
ability to attend and conplete tasks, and ability to interact and
relate with others all had less than marked limtations, while
Plaintiff suffered no limtation in her ability to nove and
mani pul ate objects and care for herself. (R at 164-66.)

Plaintiff’s application for supplenental security i ncone was deni ed

This application for CSSI is the second filed on behalf of
Plaintiff. Plaintiff’s nother filed the first application on July
15, 2002. Plaintiff’s claim was denied and Plaintiff’s nother
filed a request for a hearing. The ALJ held a hearing on March 24,
2003, and issued his opinion on April 7, 2003, finding that
Plaintiff was not disabled under the Social Security Act.
Plaintiff filed a Request for Review with the Appeals Council,
whi ch the Council determ ned basel ess on July 10, 2003. Plaintiff
did not seek judicial review



on January 28, 2004 and Plaintiff requested an adm nistrative
heari ng.

Adm ni strative Law Judge Daniel L. Rubini conducted the
heari ng on Septenber 14, 2004. He issued his decision on Novenber
5, 2004, concluding that Plaintiff was ineligible to receive CSSI.
The ALJ found that Plaintiff did not engage in substantial gainful
activity since the alleged onset of her disability and that her
hearing | oss constituted a “severe inpairnent.”® (R at 18.) The
ALJ det erm ned, however, that Plaintiff’s hearing inpairnment did not
meet or nedically equal the severity of any listed inpairnment. He
al so found that her hearing inpairnment did not functionally equa
the severity of the listings since she had l|less than nmarked
[imtations in her ability to acquire and use i nformation and i n her
health and physical well-being and she had no I[imtation in the
ot her four functional domains. (1d.) The ALJ noted that he gave Dr.
O Connell’s assessnent to the contrary limted weight. The ALJ
recogni zed that Dr. O Connell reported that Plaintiff had marked
[imtations; however, he found that the evidence of record as a
whol e di d not establish cognitive dysfunction or problens conpl eting

tasks at school, provided Plaintiff was allowed a seating

]In contrast to his April 2003 decision on Plaintiff's first
application for CSSI, ALJ Rubini did not count Plaintiff’s |earning
disability as a severe inpairnent. Plaintiff concedes that the ALJ
was entitled to nmake different findings upon tw different
disability applications, but argues that the di screpancy suggests
the ALJ was inattentive. The Court notes that the ALJ has been
consistent in his ultimate conclusion that S.C. is not disabl ed.
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accommodation in her classroom and the occasional repetition of
instructions. The ALJ found that Plaintiff’s subjective conplaints
as described in the hearing testinony were |ikew se only credible
to the extent they were supported by the evidence of record.
Accordingly, the ALJ decided that Plaintiff was not under a
“disability” at any tine fromthe all eged onset through the date of
t he decision. (ld.)

The Magi strate concluded that there was substantial evidence
to support the ALJ's decision that though S.C.’s hearing |oss
constituted a severe inpairnent, she was not disabled under the
Soci al Security Act because her functional limtations were |ess
t han mar ked. Plaintiff objects to the Mgistrate’s Report and
Recommendation. Plaintiff argues that the ALJ's decision is marred
by three reversible errors: (1) the ALJ rejected the opinion of
Plaintiff’s treating physician, Dr. O Connell, that S.C suffered
from two marked limtations wthout good reason; (2) the ALJ
i nadequat el y expl ai ned his rejection of Plaintiff’s and her nother’s
hearing testinmony; and (3) the ALJ failed to obtain a conprehensive
medi cal evaluation of Plaintiff’s case as required by statute.

B. The ALJ's Rejection of Dr. O Connell’s Opinion

Plaintiff argues that the ALJ should have credited Dr.
O Connell’s opinion that she had nmarked limtations in both her
ability to acquire and use i nformati on and her ability to attend and

conpl ete tasks, thereby conpelling a finding that she was di sabl ed.



Plaintiff contends that, when the ALJ decided that Dr. O Connell’s
assessnent was not supported by the evidence, the ALJ engaged in
sel ective eval uati on of the evidence and i gnored the portions of the
record that indicated the severity of S.C.’s problem Plaintiff
mai ntains that the ALJ should have analyzed S.C.'s academc
performance apart fromthe accommodati ons she recei ves, arguing t hat
only in the “context of | owered academ ¢ demands” i s her perfornmance
“ostensibly satisfactory.” (Pl. Cbj. at 3.) Although Plaintiff
finds fault with the way the ALJ wei ghed the evidence, if the ALJ's
findings of fact are supported by substantial evidence, this Court
is bound by those findings, regardless of whether the Court m ght

have decided differently on first inpression. Fargnoli v.

Massanari, 247 F.3d 34, 38 (3d GCr. 2001) (citing Hartranft wv.

Apfel, 181 F.3d 358, 360 (3d Cir. 1999)).
Congress intended that “only needy children with severe

disabilities be eligible for [C]SSI.” HR Conf. Rep. No. 104-725,

at 328 (1996), reprinted in 1996 U S.C.C. A N 2649, 2716. The fact
that a child requires accommodati ons at school does not nean he or
she has “marked” limtations under the Social Security Act. An
inpairment will not result in a “marked” limtation unless it
“interferes seriously” with the child' s ability to independently
initiate, sustain, or conplete activities. 20 CF.R 8
416.926a(e)(2)(i). That equates with the functioning expected of

a child with standardi zed testing scores that are at | east two, but



| ess than three, standard deviations below the nean. 20 CF.R 8§
416.926a(e)(2)(iii). The ALJ may consi der how accommodati ons nade
on a child s behalf Iimt the adverse effects of her inpairnent.

See, e.qg., Calderon ex. rel. Vorbau v. Apfel, 2001 WL 43642, at *4

(E.D. Pa. Jan. 4, 2001) (finding ALJ does not have to evaluate
child's ability to function absent accomodations provided in
| earni ng support progran). An ALJ is entitled to reject a treating
physi ci an’s concl usi on about the nature of a child s inpairnent if

the conclusion |lacks foundation in clinical data, Newhouse V.

Heckler, 753 F.2d 283, 286 (3d G r. 1985), or if it conflicts with

ot her medi cal evidence, Plumer v. Apfel, 186 F.3d 422, 429 (3d Gir

1999), so long as the ALJ “explains why certain evidence has been
accepted and why ot her evidence has been rejected.” Kent, 710 F.2d
at 115 n. 5.

The ALJ reviewed Dr. O Connell’s statenent, which was
unacconpani ed by diagnostic testing, and balanced it against
standardi zed test scores that indicate Plaintiff’s intellectua
functioning is in range of average, Plaintiff’s grade reports, and
Plaintiff’s invol venent in extracurricular activities. The ALJ al so
wei ghed assessnents from Plaintiff’'s fifth grade teacher and her
readi ng specialist, both of whom worked with Plaintiff on a daily
or weekly basis. Both stated that Plaintiff pays attention in
cl ass, conprehends i nstructions, conpl et es honmewor k assi gnnent s and,

wi th hard work, keeps up with her classmates. (R at 106-116.) The

10



ALJ additionally considered agency consultant Dr. G utkowski’s
opinion that Plaintiff did not have marked limtations in any
domai ns of functioning and the fact that Plaintiff does not require
frequent or intensive nedical treatnent. The evidence cited by the
ALJ as either failing to support or contradicting Dr. O Connell’s
opinion is substantial, and the ALJ was, therefore, within his
discretion in giving Dr. O Connell’s opinion limted weight. (R
at 15-16.) Accordingly, Plaintiff’s objection is overrul ed.

C. The ALJ's Rejection of Hearing Testinony

Plaintiff contends that the ALJ rejected the hearing testinony
of Plaintiff and her nother w t hout adequate expl anation. Plaintiff
testified at the hearing that she gets renedi al assistance outside
of class and receives special treatnment in class; for exanple, she
is tested on half the nunber of spelling words as her cl assmates.
(R at 31.) Her nother testified that Plaintiff has problens
under st andi ng and executing instructions. (R at 36-37.) Plaintiff
contends that this hearing testinony constitutes rel evant evi dence
and the ALJ shoul d have thoroughly addressed it in his decision.

The United States Court of Appeals for the Third Crcuit

(“Third Grcuit”) requires the ALJ to set forth the reasons for his

decision to facilitate “nmeaningful judicial review”™ Burnett v.

Commir of Soc. Sec. Admin., 220 F. 3d 112, 119 (3d G r. 2000) (citing

Cotter, 642 F.2d at 704-05). The ALJ's explanations nust be

sufficiently thorough to allow the reviewing court to evaluate

11



whet her the ALJ s decision was based on substantial evidence.
Cotter, 642 F.2d at 705. However, the ALJ does not have to
undertake an exhaustive discussion of every piece of evidence.

Black v. Apfel, 143 F. 3d 383, 386 (8th Cr. 1998).

The ALJ who decided Plaintiff’s case identified which portions
of the record he considered persuasive and which he did not.

Conpare Abshire v. Brown, 662 F. Supp. 8, 9 (E.D. Pa. 1986). He

al so identified those portions of the record that permtted cruci al
i nferences, such as his conclusion that S.C. does not have a
cognitive dysfunction warranting a finding of a marked limtation.
He accounted for the hearing testinony of Plaintiff and her nother
in reaching his conclusion. The ALJ's decision explicitly stated
that he found Plaintiff’s subjective conplaints credible only to the
extent that they were supported by the evidence of record as
summarized in the text of his decision. The ALJ did not neke a
specific credibility finding with respect to Plaintiff’s nother’s
testinmony, but he “review ed] all of the evidence of record” and he
addressed witten comments made by Plaintiff’s nother that contain
content simlar to her hearing testinony. (R at 12, 101-04.) The
AL) cited statenents that Plaintiff gets along well wth her
cl assmates and that her classmates know to direct their speech to
Plaintiff’s good ear as corroborating his decision. (R at 16.)

The ALJ' s reasoni ng was adequate to permt this Court to determ ne

12



that his decision was supported by substantial evi dence.
Plaintiff’s objection is overruled on that basis.

D. The ALJ's Failure to Cbtain a Medical Eval uation

Plaintiff argues that the ALJ violated 42 US. C 8§
1382c(a)(3)(l) by failing to obtain a conprehensive nedical
evaluation of Plaintiff’s case as part of the hearing. Section
1382c(a)(3) (1) provides:

I n maki ng any determ nation under this title
.. Wth respect to the disability of an
i ndi vi dual who has not attained the age of 18
years . . ., the Comm ssioner of Social
Security shall make reasonable efforts to
ensure that a qualified pediatrician or other
i ndi vidual who specializes in a field of
medi ci ne appropriate to the disability of the
i ndi vidual (as determ ned by the Comm ssioner
of Social Security) evaluates the case of such
i ndi vi dual .

42 U.S.C. § 1382c(a)(3)(l). Plaintiff contends that, even if the
ALJ’ s finding is supported by substantial evidence, 8§ 1382c(a)(3)(!)

requires this Court to remand her case for further proceedings.*

“Plaintiff relies on Howard ex rel. WIff v. Barnhart, 341
F.3d 1006 (9th Cir. 2003). In Howard, the United States Court of
Appeals for the Ninth Crcuit (“Ninth Crcuit”) reversed and
remanded the decision of an ALJ who constructed his own case
eval uation from nedical reports on the record wi thout securing an
assessnent of the child s case as a whole. [d. at 1014. The Ninth
Circuit held that 8 1382c(a)(3)(l)’s requirenment that the ALJ “nmake
reasonable efforts” to ensure that a qualified individual
“evaluates the case” neans that the ALJ should “obtain a case
evaluation, based on the record in its entirety, from a
pedi atrician or other appropriate specialist.” 1d. No other court
has cited Howard to require a conprehensi ve case eval uation at the
ALJ hearing level. This Court is not bound by the Ninth Crcuit’s
deci sion and opts not to followit.

13



The Comm ssioner of Social Security offers a contrary
interpretation of 8§ 1382c(a)(3)(l), which she announced in
Acqui escence Ruling 04-1(9), 69 Fed. Reg. 22578 (Apr. 26, 2004).
Acqui escence Ruling 04-1(9) states that the requirenent for review
by a pediatrician or other appropriate specialist covers CSSI cases
at the initial and reconsideration levels of the admnistrative
review process. 1d. at 22580. Section 1382c(a)(3)(1) is satisfied
when a state agency doctor evaluates the child s case; there is no
requi renent of further evaluation at the hearing level. Although
Acqui escence Ruling 04-1(9) does not have the force and effect of
I aw, it represents the Soci al Security Admnistration’s
under standing of the Act it adm nisters. Therefore, this Court nust
followit, unless it is inconsistent wwth the Social Security Act or

i S unreasonabl e. See Chevron U.S. A Inc. V. Natural Res. Defense

Council, Inc., 467 U S. 837, 842-44 (1984); Gordon v. Shalala, 55

F.3d 101, 105 (2d Gr. 1995) (citing Walker v. Secretary of Health

& Human Services, 943 F.2d 1257, 1259-60 (10th Cr. 1991)).

The Court finds, in accordance with Acqui escence Ruling 04-
1(9), that once state agency consultant Dr. G utkowski conpleted his
assessnment, Plaintiff received all that she was entitled to under §

1382c(a)(3)(1).° The plainlanguage of § 1382c(a)(3)(1) necessitates

°This Court’s hol ding does not nean, as Plaintiff contends,
that no ALJ will “ever [be] required to obtain nedical expert
opinion in any case.” (Pl. Br. at 18.) The ALJ has an i ndependent
obligation to develop the record fully and fairly in deciding
applications for CSSI benefits, which my, in certain cases,

14



an evaluation of each child s case, but nowhere does it nention a
heari ng-1evel analysis. Rat her the statue sinply pertains to
“determnations wunder this title,” and 1in fact the term
“determ nation” as enpl oyed by the Social Security Adm nistration’s
regul ations specifically refers to the stages of the claimreview
process occurring at the state agency |evel. See 20 CF.R 88
416.903(f), 416. 1015(e), 416. 1401. The Comm ssi oner’s
interpretation of 8§ 1382c(a)(3)(l) thus represents a reasonable
construction. As a psychologist, Dr. Gutkowski was qualified to
evaluate Plaintiff’s functional capabilities in|earning, conpleting
tasks, socializing, notor functioning, and performng self care

activities. See Perales, 402 U. S. at 403 (“The vast workings of the

social security admnistrative system nmake for reliability and
inpartiality in the [agency] consultant reports.”); 20 CF. R 8§
416.927(f)(2) (i) (“State agency . . . psychological consultants .
are highly qualified . . . experts in Social Security disability
evaluation.”). Dr. Gutkowski based his assessnent on a full review

of Plaintiff’s nedical and scholastic records.® (R at 167.) The

requi re securing mnedical expert opinions. See Rutherford wv.
Barnhart, 399 F.3d 546, 556-57 (3d Cir. 2005); Reefer v. Barnhart,
326 F.3d 376, 380 (3d G r. 1980).

The only nedical information added to the record after Dr.
G ut kowski’s assessnent were Dr. Hwan’s report, which concluded
that Plaintiff’s allergies and asthma were controlled, and Dr.
Fi nkel stein’s June 2004 hearing test, which affirmed that
Plaintiff’s hearing in her left ear was not within normal limts.

15



Court concludes that his evaluation therefore fulfills the dictates
of 8§ 1382c(a)(3)(l), and Plaintiff’s objection is overruled on that
basi s.
| V. CONCLUSI ON

For the reasons stated above, the Court overrules Plaintiff’s
objections and adopts the Magistrate Judge’'s Report and
Recommendat i on. The Court grants summary judgnment in favor of
Def endant and denies Plaintiff’s notion for summary judgnent. An

appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

L1 NDA DRAKE ) ClVIL ACTI ON

V.

JO ANNE B. BARNHART, : NO. 04- 6084
Conmi ssi oner of Soci al :

Security

ORDER

AND NOW this 15th day of Novenber, 2005, upon

consi deration of the pleadings and record herein, and after review

of the Report and Recommendati on of United States Magi strate Judge

Tinothy R Rice, IT IS HEREBY ORDERED t hat:

1.

Plaintiff’s objections to the Report and Recomrendati on
(Doc. No. 10) are OVERRULED;

The Report and Recommendation is APPROVED and ADOPTED
consi stent with the acconpanyi ng Menorandum

The Plaintiff’s Mdtion for Sunmmary Judgnment (Doc. No. 5)
i s DENI ED;

The Conmi ssioner’s Mtion for Sunmary Judgnment (Doc. No.

6) is GRANTED.

BY THE COURT:

John R Padova, J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LI NDA DRAKE : ClVIL ACTI ON
V.
JO ANNE B. BARNHART, : NO. 04- 6084
Conmi ssi oner of Soci al :
Security
J UDGVENT

AND NOW this 15th day of Novenber, 2005, in accordance with
the Court’s separate Oder dated this sane date, granting
Def endant’s Mdtion for Sunmary Judgnent, | T IS HEREBY ORDERED t hat
JUDGVENT IS ENTERED in favor of Defendant, Jo Anne Barnhart,

Conmm ssioner of the Social Security Adm nistration, and against

Plaintiff, Linda Drake.

BY THE COURT:

John R Padova, J.



