IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

| RW N DURON CHERRY : CIVIL ACTI ON
v. : 05- 4346

Bl OVEDI CAL APPLI CATI ONS OF
PENNSYLVANI A, | NC., NATI ONAL

MEDI CAL CARE, | NC. LONG TERM AND
SHORT- TERM DI SABI LI TY | NSURANCE )
PLANS, NATI ONAL MEDI CAL CARE, | NC.,
LI BERTY LI FE ASSURANCE COVPANY OF
BOSTON

VEMORANDUM AND ORDER

JOYNER, J Novenber 8, 2005
Via the notion now pending before this Court, Defendants,

Bi o- Medi cal Applications of Pennsylvania, Inc., National Medical
Care, Inc. Long-Term and Short-Term Di sability Insurance Pl ans?,
and Liberty Life Assurance Conpany of Boston (“Defendants”), nobve
to dismss Plaintiff’s First Amended Conpl ai nt pursuant to Fed.

R Gv. P. 12(b)(6). For the reasons outlined below the notion
shal | be DEN ED

Factual Backgr ound

Plaintiff Ilrwn Duron Cherry brings suit against Defendants
for violations of the Enpl oyee Retirenent |Incone Security Act of

1974, 29 U.S.C. 88 1991 et seq. (“ERISA").? Plaintiff's First

! Def endants’ notion indicates that the correct nane of the
plan is “The Fresenius Medical Care North America Short and Long
Term Disability Plan,” but does not assert a pleading defect on
t he basis of any confusion regarding the plan nane.

2 Plaintiff originally filed state | aw cl ai ns agai nst
Def endants in the Court of Common Pl eas of Phil adel phia County.
Def endants renoved that suit to this Court and noved to dism ss



Amended Conpl aint (“conplaint”) seeks recovery of benefits and
declaratory judgnent. Plaintiff was enpl oyed by Defendants
Bi onedi cal Applications of Pennsylvania, Inc. (“Bionedical”) and
National Medical Care, Inc. (“National”) as a dialysis technician
from approximately 2000 until the present. Plaintiff also holds
a second job with RHD, Inc. (“RHD’) as a residential advisor for
di sabl ed persons. Plaintiff participated in |ong-termand short-
termdisability plans offered by Bi omedi cal and National, and had
i nsurance prem uns deducted from his paycheck. Concurrently,
Plaintiff participated in simlar plans offered by RHD and had
prem uns deducted from his RHD paychecks for that coverage.
Plaintiff has been disabled and unable to work since January
23, 2003 as a result of throat cancer illness, treatnent, and
related conplications. Plaintiff received short-termdisability
paynments from Def endants begi nning in February 2003. Plaintiff
was approved for long-term benefits from Defendants on August 22,
2003, with benefits retroactively effective to July 19, 2003.
Def endants’ plan provided for benefits to be paid in the anmount
of 60% of Plaintiff’s nonthly pre-disability incone based on his
enpl oynent with Bionedical and National. Plaintiff simlarly
subm tted clains and was approved for short-term and

subsequently long-term disability benefits through RHD s pl an.

based, inter alia, on ERISA's preenption of state law clains. In
response, Plaintiff filed his First Armended Conpl aint setting
forth clains under ERI SA, thereby nooting Defendants’ initial
notion to dismss and giving rise to the instant notion.




RHD s | ong-term benefits plan provided for benefits in the anount
of 60% of Plaintiff’s nonthly pre-disability incone based on his
enpl oynent with RHD.

On Septenber 18, 2003, Defendants notified Plaintiff that
his disability benefits would be reduced by the anobunt of the
benefits he was receiving from UNUM Provi dent based on his job
with RHD.® Defendants’ letter quoted a portion of the plan
| anguage regardi ng benefits offsets, and attached a single page
of the plan containing offset provisions. By letter of Cctober
17, 2003, Defendants requested rei nmbursenment of overpaynent based
on previous benefits paynents made at the full 60% rate.
Plaintiff appealed this decision, and his appeal was denied.*
After exhausting the appropriate adm nistrative renedi es,

Plaintiff filed this suit.?®

3 1In addition to the issue of benefits reduction, Plaintiff
all eges that his benefits were wongfully termnated. Plaintiff
acknow edges that the benefits were reinstated. Defendants’
notion nentions this claim but offers no argunent regarding
whet her di sm ssal of that portion of the conplaint is
appropri at e.

“ Plaintiff’s First Anmended Conpl aint all eges that
correspondence from Defendants concerning offsets to Plaintiff’s
benefits did not contain explanations of Plaintiff’s appellate
rights under the plan. Plaintiff, however, seens to have taken
the appropriate actions to appeal Defendants’ determ nation, and
apparently does not seek any remedy based on these all eged
defi ci enci es.

> Al 't hough Defendants’ First Motion to Dismss alleged a
failure to exhaust adm nistrative renedi es, Defendants appear to
have abandoned this argunent.



St andards Governing Rule 12(b)(6) Mtions to Dismss

Ceneral ly speaking, in considering notions to dismss
pursuant to Fed. R CGv. P. 12(b)(6), the district courts nust
“accept as true the factual allegations in the conplaint and al
reasonabl e i nferences that can be drawn therefrom” Allah v.
Seiverling, 229 F.3d 220, 223 (3d Cr. 2000)(internal quotations

omtted). See also Ford v. Schering-Plough Corp., 145 F.3d 601,

604 (3d Gr. 1998). A notion to dismss may only be granted

where the allegations fail to state any clai mupon which relief

may be granted. See, Mirse v. Lower Merion School District, 132
F.3d 902, 906 (3d Gr. 1997). The inquiry is not whether

plaintiffs will ultimately prevail in a trial on the nmerits, but
whet her they should be afforded an opportunity to offer evidence

in support of their claims. |In re Rockefeller Center Properties,

Inc., 311 F.3d 198, 215 (3d Cir. 2002). Dy smssal is warranted
only “if it is certain that no relief can be granted under any

set of facts which could be proved.” Klein v. General Nutrition

Conpanies, Inc., 186 F.3d 338, 342 (3d Gr. 1999)(internal
guotations omtted). It should be noted that courts are not
required to credit bald assertions or |egal conclusions
inproperly alleged in the conplaint and | egal concl usions draped
in the guise of factual allegations may not benefit fromthe

presunption of truthfulness. 1n re Rockefeller, 311 F.3d at 216.

A court may, however, | ook beyond the conplaint to extrinsic

docunents when the plaintiff’s clains are based on those



docunments. GSC Partners, CDO Fund v. Washi ngton, 368 F.3d 228,

236 (3d Gr. 2004); In re Burlington Coat Factory Securities

Litigation, 114 F.3d 1410, 1426. See Al so, Angstadt v. M dd-West

School District, 377 F.3d 338, 342 (3d Gr. 2004).

Di scussi on

It is undisputed that Plaintiff receives |ong-term
disability benefits as a result of his throat cancer and cancer
treatnent. Plaintiff alleges that Defendants wongfully reduced
t hese benefits. The essence of Plaintiff’'s claimis that
Def endants wongfully treated long-termdisability benefits
recei ved through secondary enpl oynent as “benefits from ot her
i ncone” under the plan. Plaintiff clains that the | anguage of
the plan does not support this determ nation and the resulting
of fset against Plaintiff’'s benefits.®

Defendants initially relied on the | anguage of the Summary
Pl an Description (“SPD’) to support their notion to dism ss.
According to Defendants’ argunents, the plain | anguage set forth
in the SPD mandates offsets for “any paynent . . . from any ot her
group disability plan.” (Pl.”s Mem of Law in Opp' n to Defs.

Mot. to Dismiss Pl.’s First Am Conpl. (“Pl.’s Resp.”) at Ex. C)

® The appropriate standard of review for Defendants’
benefits determ nation has not yet been established, and that
question is not properly before this Court at this time. The
Court, however, finds that the standard of review has no inpact
on the analysis herein because Plaintiff’'s clains wthstand a
Rul e 12(b)(6) notion even under the restrictive “arbitrary and
capricious” standard of review



Thus, Defendants argue, the plan adm nistrators had no choi ce but
to reduce Plaintiff’'s benefits as a result of “benefits from
other incone” in the formof disability benefits froma second,
separate enployer. According to this theory, because actions in
conformty wth the “clear and unanbi guous” terns of a plan
sinply cannot be considered “arbitrary and capricious,” no claim
for ERISA violation can arise fromsuch actions.

Plaintiff, in turn, highlights discrepancies between the
| anguage of the SPD and the plan | anguage quoted in the Septenber
18, 2003 benefits determnation letter. (Pl.’s First Am Conpl.
at Ex. A, C) The plan |language, as provided to Plaintiff in and
attached to the letter of Septenmber 18, 2003, includes “any other
typical Long TermDisability Ofsets not specified herein” within
the definition of other benefits resulting in offsets. (Pl.’s
First Am Conpl. at Ex. C) It does not, however, specifically
mention benefits received from plans other than those provi ded by
Def endant s.

In response, Defendants shift tactics, asserting an entirely
new reason for their determnation — the |anguage of a different
pl an than that quoted in the Septenber 18, 2003 determ nation
letter. Despite (or perhaps because of) their argunent that
“cl ear and unanbi guous” terns of the plan mandate an offset,
Defendants fail to acknow edge, much | ess resolve, the
differences anong the two plans and the SPD. Defendants fail to

establi sh what plan | anguage was actually effective at any tine



relevant to Plaintiff’s claimfor benefits. Analysis of the
conpeting versions reveals that the applicable plan |anguage is
hardly cl ear and unanbi guous.
| npact of the Septenber 1, 2003 Pl an
Def endants rely on what a different plan than that used in
maki ng the decision to reduce Plaintiff’s benefits. It is not
entirely clear what weight, if any, should be given to new y-

asserted reasons for a benefits determ nation. See Doyle v.

Nati onwi de | nsurance Co. & Affiliates Enpl oyee Health Care Pl an,

240 F. Supp. 2d 328, 347 (E.D. Pa. 2003) (citing Skretvedt v.

E.1. DuPont de Nenpurs and Co., 268, F.3d 167, 178 n.8 (3d Cir

2001)).7 This Court need not, however, determ ne whether such
post hoc reasoning is perm ssible or persuasive because the plan
now proffered by Defendants as justification for the benefits
determ nati on does not apply to Plaintiff’s clains.

Def endants’ do not dispute that the Septenber 18, 2003
benefits determ nation letter relied on, quoted, and included a
copy of a plan provision entitled “Benefits from Q her |ncone.”
(Pl.”s Resp. Ex. C.) The attached page of the plan is | abel ed at
the bottom “Effective January 1, 2002.” |[d. The letter referred

Plaintiff to the segnents of the attached provision applied to

" The policies underlying ERI SA dictate a strong preference
for requiring clearly articul ated reasons for determ nations.
Some courts have inplenmented this policy by precluding such
new y- asserted reasons for benefit decisions under an estoppel
type analysis. Doyle, 240 F. Supp. 2d at 347 (citing Skretvedt,
268 F. 3d at 178 n. 8).



his benefits by quoting the plan | anguage as foll ows:
Benefits from O her Incone

Benefits from & her |Incone neans those benefits shown
bel ow:

6. Any other typical Long TermDi sability Ofsets not
speci fied herein.

Those Benefits from O her Incone, except Retirenent
Benefits, must be payable as a result of the sane
Disability for which the Sponsor pays a benefit.
Id. The version of the plan attached to Defendants’ reply
contains identical |anguage in the sixth part of that version's
definition of “benefits fromother incone.” (Defs.’” Reply to
Pl.”s Mem of Lawin Qop'n to Defs.” Mot. to Dismss Pl.’s First
Am Conpl. (“Defs.’” Reply”) Ex. B. at 14)
Def endants, however, now rely on another portion of the

definition, which includes

(b) The amount of any disability benefits which the
Covered Person is eligible to receive under:

(1) any other group plan;
Id. This language is significantly different fromthat in the
portion of the plan quoted in and attached to the benefits
determ nation letter. The corresponding provision in that
version of the plan includes

2. The anmount of any disability benefits which the
Covered Person is eligible to receive under

a. any other group plan of the Sponsor;

(Pl.”s Resp. Ex. C (enphasis added).

| f identical |anguage existed in both versions of the plan,



it mght be conceivable that Defendants nerely cited a newer
version of the plan inadvertently. The disparities between the
two versions, however, suggest that Defendants’ argunent is that
t he newer plan should have been applied in making the Septenber
2003 determnation to reduce Plaintiff’'s benefits, and should
apply to Plaintiff’s claimgoing forward.

As noted above, there are serious doubts as to whether such
new justifications for a benefits determ nation may be consi dered
at all. Here, even if the newly asserted reasons had been
articulated at the tinme the determ nati on was nade, they would
not support a notion to dism ss because the plan on which
Def endants rely sinply does not apply to Plaintiff’'s benefit
claim A plan can hardly provide a clear and unanbi guous
requi renent for action by the adm nistrator where that plan is
i napplicable to the claimbeing considered.

The newl y-proffered plan was not enacted until after
Plaintiff’s claimfor benefits was submtted and approved.
Plaintiff’s long-termdisability benefits were approved on August
22, 2003. The partial copy of the plan attached to Defendants’
Reply is titled “Fresenius Medical Care North Anmerica Short and
Long Term Disability Plan as Arended and Restated Effective
Septenber 1, 2003.” (Defs.’” Reply Ex. B.) This plan’s
“I'ntroduction” states that

[ National] previously established [this plan] on

January 1, 1985 for the benefit of its enpl oyees who

elect to participate in the Plan. The Plan has been
anended fromtinme to tine. The Plan was anmended and



restated effective January 1, 1999. [National] desires

to anend the Plan in several respects and therefore,

the Plan is hereby anended and restated as hereinafter

set forth, effective Septenber 1, 2003, unless

specifically stated otherw se.
|d. Thus, based on the | anguage of the plan, that version was
not effective until Septenber 1, 2003 — over a week after
Plaintiff’s claimwas approved, and long after the onset of the
di sabling condition giving rise to his claim?

The benefits determnation letter of Septenber 18, 2003
relied solely on | anguage of the older plan. That Defendants did
not actually apply the Septenber 1, 2003 plan in deciding to
reduce Plaintiff’s benefits further supports the conclusion that
the newer plan has no inpact whatsoever on Plaintiff’s claim
This result is consistent with the general policy that only the

plan in effect at the time a claimfor benefits arises should be

appl i ed when naking a benefits determ nation. See Confer v.

Cust om Engi neeri ng Conpany, 952 F.2d 41, 43 (3d Gr. 1991)

(finding that right to benefits vested at the tinme of the
accident giving rise to the claimfor benefits, and that informal
announcenents that certain types of events woul d be excluded from

coverage were ineffective to exclude plaintiff’s claimfrom

coverage under the plan); see also Smathers v. Milti-Tool, Inc.,

298 F.3d 191, 195 (3d Cr. 2002) (interpreting Confer as hol ding

8The Septenber 1, 2003 start date for the new version of the
plan is reiterated in the affidavit of Jeffrey Hunter, which
notes that “[t]he excerpts attached as Exhibit B reflect the
terms of the Plan applicable from Septenber 1, 2003 to the
present.” (Defs.’” Reply Ex. A)



that a plan anmendnent cannot be retroactively applied where the
events giving rise to the claimoccurred while an earlier version
of the plan was in effect).

Def endants followed this principal in the Septenber 18, 2003
determ nation by applying the ol der plan. Defendants knew on
Septenber 18, 2003 that reliance on the Septenber 1, 2003 plan
was incorrect. They cannot now attenpt to inpose the terns of a
pl an whi ch they know was never properly applicable to Plaintiff’s
claim

| npact of the January 1, 2002 Pl an

The concl usion that the Septenber 1, 2003 pl an does not
apply to Plaintiff’s benefit claimdoes not fully resolve the
guestion of whether the plan properly applicable to Plaintiff’s
cl ai m contai ns | anguage clearly directing an offset for benefits
recei ved through secondary enploynent. The plan | anguage relied
on in the Septenber 18, 2003 benefits determ nation letter hardly
provi des a clear mandate to offset benefits from secondary
enpl oynent by including “any other typical” offsets. Although it
is possible that an offset for secondary enpl oynent is typical,

t he broad | anguage of the plan does not provide the type of
specific instruction necessary to support dism ssal under the
theory set forth by Defendants.
| npact of the Summary Pl an Description
Def endants’ reliance on the | anguage of the SPD as providing

a clear mandate forces us to go still further in our analysis.



Def endants’ seemto argue that the SPD nust be treated as

nodi fying the terns of the plan to create a specific offset for
benefits received through other enploynent. This argunent is
presented as if the SPD states the terns of the plan, wthout
offering any | egal support for the ability to limt rights under
a plan through a summary plan description. Defendants nerely
assert that Plaintiff’s reliance on the SPD in setting out his
ERI SA clains essentially binds Plaintiff to all the terns of that
docunent.® (Defs.’” Reply at 2.)

Def endants further argue that the |anguage of the SPD is
consistent wwth and confirmed by the “Plan docunent.” 1d. The
SPD | anguage i ndeed refl ects the | anguage of the “Plan docunent”
in specifying that benefits received “fromany other group
disability plan” shall be offset. (Pl.’s First Am Conpl. Ex. A
at 4-5.) The referenced “Plan docunent,” however, is nerely the
Septenber 1, 2003 version of the plan which, as discussed above,
has no bearing on Plaintiff’s claimfor benefits. (Defs.’ Reply
at 2.) Thus, the conformty of the SPD to the Septenber 1, 2003
plan offers no evidence as to the SPD's effect, if any, on the

plan in place at the tine of Plaintiff's claimfor benefits.?

° Defendants present Plaintiff’s inclusion of the SPD with
his conplaint as Plaintiff’s adm ssion that the contents of the
SPD are “representative of the terns of the Plan.” Plaintiff’s
First Anmended Conpl ai nt nakes no such representation regarding
the attached SPD, nor does it rely on any of the terns therein.

01t is not clear when the SPD was witten, published, or
provi ded. For the purposes of this notion, the Court assunes
that the SPD was created to sunmarize the plan in effect at the



Regardl ess of its relationship — or lack thereof — with the
anended plan, the SPD does not create a clear mandate for an
of fset of benefits received through other enploynent. A summary
pl an description may be treated as anending a plan to the extent

that it creates additional rights or coverage for plan

participants. See, e.q., Burstein v. Retirenent Account Plan for

Enpl oyees of All egheny Health Education and Research Foundati on,

334 F.3d 365, 368 (3d Cir. 2003) (holding that where terns of a

summary plan description and the plan itself conflict, “a plan

partici pant may neverthel ess state a claimfor plan benefits

based upon terns contained in the summary plan description”).
Thi s concept has not, however, been extended to all ow

adm nistrators to rely on summary plan descriptions that reduce

the rights or coverage of participants under the plan. See

Andersen v. Chrysler Corporation, 99 F.3d 846, 858 (7th Gr

1996) (declining to enforce terns of a summary plan description
to the extent that they were nore detrinental than the terns of

the plan); dark v. The Bank of New York, 801 F. Supp. 1182, 1190

(S.D.N Y. 1992) (finding that “no court has found that a plan
summary can expand the plan adm nistrator’s authority”). Because
t he SPD cannot effectively change the plan in a manner

detrinmental to participants’ rights, the SPD cannot, by itself,

create a cl ear and unanbi guous requirenent for an offset of

time of Plaintiff’s claimfor benefits (rather than one created
to reflect the Septenber 1, 2003 plan).



benefits received through other enpl oynent when no such cl ear
mandate existed in the plan. |In the absence of a the clained
“cl ear and unanbi guous” requirenent for an offset against

Plaintiff’s benefits, Defendants’ argunents for dismssal fail.

For all of the reasons set forth above, Defendant’s notion

to dismss is denied pursuant to the attached order.



IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

| RW N DURON CHERRY ) ClVIL ACTI ON

V. : 05- 4346

Bl OVEDI CAL APPLI CATI ONS OF
PENNSYLVANI A, | NC., NATI ONAL
MEDI CAL CARE, | NC. LONG TERM AND
SHORT- TERM DI SABI LI TY | NSURANCE
PLANS, NATI ONAL MEDI CAL CARE, | NC.,
LI BERTY LI FE ASSURANCE COVPANY OF
BOSTON
ORDER
AND NOW this 8th day of Novenber, 2005, upon
consi deration of the Defendants’ Mdtion to Dismss Plaintiff’s
First Amended Conplaint (Docs. No. 7 and 8), and all responses
thereto (Docs. No. 9, 11, and 12), it is hereby ORDERED that the
notion is DEN ED

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




