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MEMORANDUM

EDUARDO C. ROBRENO, J. Novenber 1, 2005

Shawn Di xon has filed for habeas relief pursuant to 28
US C 8§ 2255 collaterally attacking his sentence and asking this
Court to vacate, set aside or correct his sentence (doc. no. 42).
He presents four grounds for relief: (1) he received a two point
enhancenent for being on probation at the time of the underlying
of fense according to the PSI, but clains his probation had ended;
(2) ineffective assistance of counsel because his |awer did not
object to the two point enhancenment despite petitioner’s advising
himof the mstake in the PSI and for failing to object to the
anount of cocai ne base; (3) denial of his right to appeal because
he had not fully paid his privately retained | awer which he
clainms created a conflict of interest and effectively denied his
right to appeal; and (4) violation of the plea agreenent by the

prosecutor, which appears to be an Apprendi v. New Jersey/Bl akely

v. Washi ngton (now Booker) argunent that his sentence was




enhanced by factors obtained during the sentencing hearing that
were not pleaded to by defendant and were not found by a jury.

For the follow ng reasons, petitioner’s notion is denied.

BACKGROUND

Di xon pleaded guilty to one count of conspiracy to
distribute in excess of 50 granms of cocaine base (“crack”) in
violation of 21 U S.C. 8 846. He was sentenced by this Court to
115 nmonths inprisonnent, a $1000 fine, a $100 speci al assessnent
and 5 years supervised release. This Court granted both the
government’s 18 U. S.C. § 3553(e) notion and 8§ 5k1.1 notion for a
downward departure. Dixon's sentence fell below both the 10 year
statutory mandatory m ninum and the 262-327 nonth gui del i ne
range.

Hi s sentence was affirmed by the Third Crcuit on
appeal. His counsel filed an Anders brief that there were no

non-frivol ous issues for appeal and the Third Crcuit agreed.

1. ANALYSI S

Section 2255 allows a prisoner in custody to attack his
sentence if it was inposed in violation of the Constitution or
statute, the court lacked jurisdiction to inpose it, it exceeds

the maxi numallowed by law, or it is otherw se subject to



collateral attack.! See 28 U. S.C. § 2255. The petitioner is
entitled to an evidentiary haring as to the nmerits of his claim
unless it is clear fromthe record that the prisoner is not

entitled to relief. See United States v. Victor, 878 F.2d 101,

103 (3d Cir. 1989). Here, Dixon is not entitled to an
evidentiary hearing because it is clear fromthe record that his
sentence should not be set aside, vacated or corrected under 8§
2255.

A Two- Level Enhancenent at Sent encing Cbtained from
| ncorrect Information in the PSI.

D xon was awarded two crimnal history points under the
Sent enci ng Gui del i nes because he commtted the underlying of fense
whil e on supervised rel ease. Dixon argues that his supervised
rel ease period was fromMay 4, 1997 to May 17, 2001 and that the
i nstant of fense was conm tted on August 27, 2001. The governnent
asserts that the offense occurred fromJuly 2000 to August 22,
2001 and that Di xon agreed to those dates at the plea colloquy as
part of the factual basis of the charge. Plea H’'g Tr. at 19
(def endant agrees with the factual statenent of the governnent).

In addition, as described bel ow, defense counsel nade an

'Section 2255 al so has a one-year statute of limitations
that requires the petition to be filed within one-year of the
date on whi ch defendant’s conviction becanme final. See 28 U.S.C.
§ 2255. Dixon's petition was tinely filed on Septenber 14, 2004
as his conviction becane final on June 20, 2004, 90 days after
the Third Circuit affirmed his conviction upon expiration of the
time tofile a wit of certiorari to the United States Suprene
Court.



extensi ve argunent about issues with the PSI, nanely that
defendant’s juvenile history should not be used to enhance his
sentence. This issue cannot be the basis for relief under 8§ 2255
because Di xon agreed to the dates that the offense spanned in the
pl ea col | oquy.

B. | neffective Assistance of Counsel.

D xon clains that his counsel was ineffective for
failing to object to the error in the PSI that listed the
under |l yi ng of fense as having been commtted while on probation.
This is an extension of the argunent addressed in section (A)
above. In his response to the governnent’s brief, D xon also
argues that counsel was ineffective for failing to object to the
indictnment listing the anount of cocai ne base as being in excess
of 50 grans. Dixon clains he only had 14.4 grans of cocai ne base
that was relevant to his guilty plea.

To succeed on an ineffective assistance of counsel
claim D xon nust show (1) that counsel’s representation fel
bel ow an objective standard of reasonabl eness and (2) there is a
reasonabl e probability that, but for counsel’s m stakes, the
result of the proceeding at issue would have been different. See

Victor, 878 F.2d at 103 (citing Strickland v. WAshi ngton, 466

U S 668, 687-96 (1984)). 1In guilty plea cases specifically, the

second prong of Strickland “requires that the petitioner show a

reasonabl e probability that, but for counsel’s errors, he would



not have pleaded guilty and woul d have insisted on going to

trial.” See Powell v. United States, No. 03-3754, 2004 U.S.

Dist. LEXIS 12964, at *5-6 (E.D. Pa. July 1, 2004) (Robreno, J.)

(citing Parry v. Roseneyer, 64 F.3d 110, 118 (3d Gr. 1995)).

The records of the plea colloquy and of sentencing are
replete wwth references to an anount of cocai ne base in excess of
50 grams, including discussions of Dixon’s own confession that
confirmed his | eadership role on the drug conspiracy. See, e.aq.
Plea HH'g Tr. at 16 (listing elenents of offense); Sentencing

H'g Tr. at 21 (referring to Dixon's Mrandi zed confession

confirmng himas a | eader of the conspiracy). The notes of
testi nony show that Di xon paid close attention during his plea.
D xon even corrected the charges against himduring the plea
colloquy to omt the portion relating to selling cocai ne base
within 1000 feet of a housing project, but did not dispute the
anount of cocai ne base charged. See Plea Hr'g Tr. at 8 (stating
t hat he understood that “[e]verything except for the housing
authority part” was part of the charges against him. Moreover,
Di xon’ s counsel vehenently argued to reduce his crimnal history
category and to depart bel ow the guideline range and the
mandatory m ni num at sentencing. See Sentencing H'g Tr. at 2-
12. Counsel proved effective, for defendant was sentenced bel ow
bot h the guideline range and the mandatory m ninum Al though

this di scussion goes to the reasonabl eness of counsel’s actions,



t hat reasonabl eness need not be addressed at | ength because Di xon
has failed to make a showi ng of prejudice under the second prong

of Strickland. There is no assertion that D xon woul d not have

pl eaded guilty had he known that he would receive two crim nal
hi story points for commtting this violation while on supervised
rel ease. Moreover, Dixon admtted in the plea colloquy that the
events contributing to the conspiracy occurred over a substanti al
period of tinme, part of which included his supervised rel ease.
See Plea H'g Tr. at 4-5 (summarizing charges). The Court al so
addressed other crimnal history issues with defense counsel and
t he governnent at sentencing, with a rather |engthy discussion of
D xon’s prior confinenment as a juvenile. For these reasons,
Dixon is not entitled to relief for ineffective assistance of
counsel

Finally, D xon argues that he was never charged in the
indictment with possessing nore than 14.4 grans of cocai ne base
and that his counsel was ineffective for failing to object to the
nore than 50 grans to which defendant pleaded guilty. See Pet’'r
Reply Br. at 2. This argunment is without nerit, for the
conspiracy charge--Count | of the indictnent and the only charge
to which defended pleaded guilty--clearly states that the
conspiracy involved nore than 50 grans of cocai ne base. The 14.4
grans to which defendant refers is one of the overt acts done as

part of the conspiracy and is the basis for Count Il of the



i ndi ctment, possession of cocai ne base, to which defendant did
not plead guilty.

C._ Denial of the Right to Appeal.

D xon asserts that his right to an appeal was
effectively deni ed because his retained counsel had a conflict of
interest. That conflict, D xon clains, arose because D xon was
unabl e to pay counsel’s fee and counsel devel oped aninosity
toward Di xon, which prevented counsel from properly and
effectively representing D xon on appeal .

If there is an actual conflict between counsel and

client, prejudice under the Strickland test is presuned. See

&overnnent of the Virgin Islands v. Zepp, 748 F.2d 125, 132 (3d

Cr. 1984) (citing Cuyler v. Sullivan, 446 U. S. 335, 350, 348

(1980)). Follow ng that presunption, the petitioner need only
show that the actual conflict “adversely affected counsel’s
performance” to prove ineffective assistance of counsel. See id.
at 134. The Third Grcuit has adopted the follow ng definition
of an actual conflict: *“if, during the course of representation,
the defendant’s interests diverge with respect to a materi al
factual or legal issue or to a course of action.” See id. at 136

(citing Sullivan v. Cuyler, 723 F.2d 1077 (3d Cr. 1983)

(Sullivan I1)). In Zepp, the actual conflict arose when the

| awyer possibly could have been inplicated in the sanme crine as

his clients because the | awer was in the house when the police



claimdrugs were being flushed dowmn the toilet follow ng the
execution of a search warrant. See id. There was further
conflict at trial when the |awer stipulated that he did not
flush any toilets while in the house. The court noted that the

| awyer’s interests diverged fromthe clients’ when the
stipulation led to the inference that the defendant(s) nust have
flushed the toilet if the lawer had not. See id. at 137. The
court then granted habeas relief pursuant to § 2255, reversed the
district court and remanded for the district court to a new
trial. See id. at 139.

Here, Dixon has not nmade a showi ng of actual conflict
beyond his own assunption that his counsel devel oped aninosity
fromthe unpaid | egal fees that nade counsel nore inclined to
“enrich his purse” rather than defend his client. See Pet’r
Reply Br. at 4. Dixon’s “bald assertions and assunptions are not

sufficient to require a hearing on the nerits.” United States v.

Martinson, No. 97-3030, 1998 U S. Dist. LEXIS 2787, at *5 (E. D
Pa. Mar. 4, 1998). |In Martinson, the petitioner clained

i neffective assistance of counsel based on a conflict of
interest. Martinson clained that an actual conflict arose
because his retai ned counsel was prevented from advi sing
petitioner that he m ght have received a nore | enient sentence
had he offered what he paid in legal fees in forfeiture. See id.

at * 4. Moreover, petitioner alleged that an unspoken agreenent



exi sted between the prosecutor and defense counsel that the
government woul d not exam ne noney allotted for |legal fees if
there was a guilty plea. See id. The court did not grant relief
because petitioner offered no evidence of collusion or other
conflict. Moreover, even if there was an actual conflict,
petitioner woul d not have been able to show that it adversely
affected the outconme of his case because the court operated from
the premse that all forfeitable assets had been delivered to the
government. See id. at 10.

Mor eover, the cases Dixon cites is his reply brief are

di stingui shable. For exanple, Dixon cites United States v.

Swartz, 975 F.2d 1042 (4th Cr. 1992), for the proposition that
counsel cannot equate defendant’s guilt with that of another.
This argunent stens fromD xon’s claimthat the governnent’s
factual basis for the plea was the testinony of another person
know edgeabl e of the conspiracy.? Dixon did not object to the
factual basis of the plea. Swartz involved co-defendants who
were represented by the sane | awer at their plea hearings.
Swartz was asked to testify at the sentencing of her co-
defendant. That was the actual conflict that warranted vacating
Swartz’s sentence. No such conflict exists here. D xon also

cites Honer v. Mathis, 937 F.3d 790 (2d Cr. 1991), where habeas

't is inportant to note that Dixon did not list this as a
ground for his 8§ 2255 petition, but rather nmentioned it in his
reply brief.



relief was granted. There, the actual conflict arose when
petitioner’s appeal had been del ayed for six years while he
unsuccessfully attenpted to work with counsel to nake that
appeal. The court found an actual conflict to have arisen when
the I awer woul d have exposed hinself to liability and

di sciplinary action had he brought the appeal because of the
extrenme and i nexcusabl e del ay he caused. Again, no such conflict
exi sts here upon which prejudice can be presuned, for Dixon
appeal ed his sentence wthin six nonths. On appeal, counsel
filed an Anders brief listing that there were no non-frivol ous
i ssues for appeal. There was no conflict of interest that
effectively denied D xon his right to appeal.

D. Application of Apprendi v. New Jersey.

D xon argues that the prosecutor violated the plea
agreenent by using factors devel oped at sentencing to enhance his
sentence. Violation of the plea agreenent is a msnoner for this
argunent, as Dixon is apparently arguing that his sentence was
enhanced by factors to which he did not plead and which were not
found by a jury beyond a reasonable doubt. To that effect, he
cites Apprendi in his initial 8 2255 petition and Blakely in his
response to the governnent’s brief (with further reference to
Booker and Fanfan, which were on appeal to the Supreme Court at
that tinme). The governnent concl udes that Apprendi does not

apply because it is not retroactive.

10



The Third Crcuit held in Lloyd v. United States, 407

F.3d 608 (3d Cir. 2005), that a 8§ 2255 petition arguing that a
sentence was inposed in violation of Blakely is governed by the

Suprene Court’s intervening decision in United States v. Booker,

125 S.C&t. 738 (2005), which concluded that Bl akely applies to the
Federal Sentencing Guidelines. As in Lloyd, therefore, Dixon's 8§
2255 petition to vacate, set aside or correct his sentence in

light of Apprendi/Blakely is governed by the Third Circuit’s

Booker analysis. See Lloyd, 407 F.3d at 611
Booker, the court held in Lloyd, is not retroactive
according to the three prong test set forth by the Supreme Court

in Teague v. Lane, 489 U S. 288, 310 (1989). That inquiry

i ncl udes (1) whether the conviction becane final before the

deci sion in Booker;?® (2) whether the rule announced in Booker is

*The Third Circuit el aborated on this Bl akel y- Booker
continuumin a footnote of the Lloyd opinion. See Lloyd, 407 F.3d
at 611 n.1. The Court stated:

We note in passing that sone courts, when

considering the issues now before us, refer

to the “Blakely rule” and others refer to the

“Booker rule.” W believe it is appropriate

to refer to the “Booker rule.” It is the

date on whi ch Booker issued, rather than the

date on which Blakely issued, that is the

appropriate dividing line.” Blakely, as the

Court of Appeals for the Seventh Circuit

poi nted out, reserved deci sion about the

status of the Federal Sentencing Guidelines,

and Booker established a newrule for the

federal system
Id. (citations omtted). Because Blakely was issued on June 24,
2004, Dixon’s conviction was still final as of the dates of both
rel evant opi ni ons.

11



new,” and (3) whether an exception for “watershed [rul es] of
crimnal procedure” applies. See Lloyd, 407 F.3d at 611-612.
First, Dixon’s conviction becane final before January 12, 2005,
the date the Suprenme Court issued Booker. Dixon did not petition
the United States Suprene Court for wit of certiorari, so his
conviction becane final when the tinme to file that petition
expired.* Therefore, Dixon's appeal becane final June 20, 2004,
90 days after the Third Grcuit affirmed his conviction. As for
the second and third prongs of the Teaque inquiry, the Third

Circuit determned that the rul e announced i n Booker is “new and

“procedural ,” but not “watershed.” Therefore, Booker--and by
extensi on Bl akely--“does not apply retroactively to initial

nmoti ons under 8 2255 where the judgnent was final as of January

12, 2005.”" See id. at 615-16; see also United States v.

Cherynak, No. 04-4243, 2005 U.S. Dist. LEXIS 16799, at *7 (E. D

“The Third Circuit held in Kapral v. United States, 165 F. 3d
565, 577 (3d Cir. 1999), that:

“judgnent of conviction becones final” within

t he neaning of 8 2255 on the later of (1) the

date on which the Suprene Court affirms the

conviction and sentence on the nmerits or

denies the defendant’s tinely filed petition

for certiorari, or (2) the date on which the

defendant’s tine for filing a tinely petition

for certiorari review expires.
Suprene Court Rule 13 notes that tinme for filing a petition for
wit of certiorari is within 90 days of entry of judgnent.
Therefore, 90 days fromthe date the Third Circuit entered its
j udgment, Di xon’s conviction becane final for 8§ 2255 purposes.

12



Pa. Aug. 15, 2003) (following Lloyd to hold that *“Defendant
cannot claimthat his plea was ‘constitutionally invalid based
upon Bl akely and Booker”). Dixon’s argunent that his sentence is
in violation of Apprendi does not entitle himto relief under §

2255.

1. CONCLUSI ON

Di xon’s 8§ 2255 notion requesting this Court to vacate,
set aside or correct his sentence should be denied. D xon
admtted to participating in the conspiracy during a span of
dates that preceded the expiration of his supervised rel ease.
There was no i neffective assistance of counsel nor was there any
conflict of interest. Finally, the Apprendi |ine of cases does
not apply retroactively to D xon’s sentence.

An appropriate order foll ows.

13



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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SHI Z :

Petiti oner,
: CRI M NAL ACTI ON
V. : NO. 01-570
UNI TED STATES OF AMERI CA

Respondent .

ORDER
AND NOW this 1st day of Novenber, 2005, upon
consideration of the petition for wit of habeas corpus pursuant
to 28 U S.C 8§ 2255, it is hereby ORDERED that the petition is
DENI ED.
| T I'S FURTHER ORDERED t hat the case shall be marked
CLOSED.

AND I'T I S SO ORDERED

EDUARDO C. ROBRENO, J.
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