INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATESOF AMERICA
V. ) CRIMINAL NO. 03-682
RANDALL AUSTIN

MEMORANDUM AND ORDER

Tucker, J. October 14, 2005

Presently beforethis CourtisDefendant’ sMotionfor aNew Tria (Doc. 37). For thereasons
set forth below, upon consideration of Defendant’ s Motion and the Government’ s Response (Doc.
43), this Court will deny Defendant’s Motion for New Trial.

FACTUAL AND PROCEDURAL BACKGROUND

On May 3, 2002, members of the Y eadon Borough Police Department and the Philadelphia
Police Department obtained a search warrant for 2408-A Alfred Avenuein Y eadon, Pennsylvania.
The Philadel phia Police also had an arrest warrant for Defendant, Randall Austin (“Austin”), in
connection with an unrelated narcotics and firearms case and had received information that he was
staying at thislocation. The police entered the apartment that morning at approximately 9:30 am.
They went to the bedroom and found Austin asleep in the bed. Directly next to Austin, on top of the
night stand, was a .45 caliber Springfield Armory, Compact model, semiautomatic pistol, loaded
with seven rounds of ammunition. The serial numbers had been filed off of the gun just above the
trigger. The police confiscated the weapon and arrested Austin on the Philadel phiawarrant and al so
for his possession of the firearm.

Austinwasprohibited from possessing afirearm because he had four prior felony convictions

for manufacture or delivery of controlled substances. The Government charged Austin, in a one



count indictment, with Possession of aFirearm by aConvicted Felon, in violation of 18 U.S.C. 8§
922(g)(1) and 924(e). Austinfaced trial from May 10 through May 13, 2004. On May 13, 2004, a
jury convicted Austin of possession of afirearm by a convicted felon.

During thetrial, Y eadon Police Sergeant David Splain (“ Splain™) appeared asawitnessfor
the Government. Defense counsel cross-examined Splain about, among other things, a property
receipt for the firearm at issue in the case. The Government entered one copy of the receipt as
Government Exhibit G-2 (“Exhibit G-2"). Exhibit G-2 was different from the receipt the
Government provided to Austin during discovery. According to Austin, hefirst learned about the
Government’ sreceipt at trial. Austin entered the receipt he received during discovery into evidence
asDefense Exhibit D-2 (“ Exhibit D-2"). On cross-examination, Splaintold thejury that Exhibit D-2
was apreliminary draft of the document and that thefinal document, which the Government entered
as Exhibit G-2, was on file with the District Court of Y eadon Borough. Subsequent to the guilty
verdict, Austin’ sattorney determined that acopy of Exhibit G-2 was not on filewith the state court.
Asaresult of that discovery, Austin now brings this motion for anew trial.

DISCUSSION

Defendant Austin moves this Court to grant a new trial pursuant to FED. R. CRIM. P. 33
(“Rule 33"). Rule 33 providesthat “the court may vacate any judgment and grant anew tria if the
interest of justice so requires.” FED. R. CRIM. P. 33. Specifically, Austin asksthis Court to grant a
new trial based on his discovery of new evidence. A court may grant a new trial based on the
discovery of new evidenceif: (a) the evidence was discovered since trial, (b) the court may infer
diligence on the part of the movant, (c) the new evidence is not merely cumulative or impeaching,

(d) the new evidenceis material, and (€) the newly discovered evidence would probably produce an



acquittal. U. S v. Saada, 212 F.3d 210, 216 (3d Cir. 2000). A criminal defendant has a heavy
burden in meeting these requirements. Id. Furthermore, a defendant must meet al of the
requirementsin order for the Court to grant the motion for anew trial. See Saada, 212 F.3d at 218.
Because Austin fails to meet these elements, the Court will deny his Motion for aNew Trial.

A. Newly Discovered Evidence

Initially, Austin fails to meet the threshold requirement that he produce newly discovered
evidencefor the Court’ sconsideration. Austin arguesthat the * absence of the property receipt from
[the] state court criminal file” and the existence of “two versions’ of that receipt should be
considered new evidence for Rule 33 purposes. Def.’sMem. at 1. According to Austin, because
neither he nor his trial counsel knew about the two receipts or Splain’s testimony regarding the
receipts, he should be given a second opportunity to defend himself against the firearm possession
charges. Id. a 2-3. The Government disagrees, and reasons that because both Exhibit G-2 and
Exhibit D-2 were known to Austin at trial, they cannot be considered new evidence. Gov’'t Mem.
at 4-5.

Austin has not produced new evidence for this Court to consider. To establish that the
evidenceat issueisindeed newly discovered, Austin must show that it wasnot knowntohimat trial.
Jasin, 280 F. 3d at 362. Evidence known to a defendant but simply unavailable at trial is not
considered new evidence under Rule 33. 1d. Itisclear from the record that Austin knew about the
existence of the two receipts during trial. The parties agree that the Government gave Defense
counsel a copy of Exhibit G-2 once it discovered he did not have it. See Def. Mem. at 3; Gov't
Mem. at 4. Not only isit clear that Austin knew about both receipts, his counsel sought to usethis

discovery to his advantage in his defense. At trial, Defense counsel cross-examined Splain on the



existence of both receiptsand attacked the police’ srecord keeping. (Trial Tr. vol. 3, 28-36, May 12,
2004.) During closing argument, defense counsel continued to criticize the police department’s
record keeping and even suggested that Splain had fabricated the information in Exhibit G-2. (Trial
Tr.83-85.) Austin cannot credibly arguethat hewas unaware of the two recei ptswhen the evidence
IS so clearly to the contrary. The failure of Austin to produce new evidence is reason alone to deny
hismotion. SeeU. S v. Jasin, 280 F. 3d 355 (3d Cir. 2002) (affirming adistrict court’ s decision to
deny anew trial under Rule 33 because the defendant did not establish that the evidencein the case
was newly discovered). However, asdetailed below, Austin has not meet the other requirementsfor
anew trial under Rule 33.
B. Cumulative or Impeaching Evidence

Austin also failsto make a showing that the evidenceis not merely cumulative or offered for
impeachment purposes. Austin’sevidenceiscumulative becauseit addressissuesalready raised at
trial. Austin arguesthat he would offer evidence of the absence of areceipt to show that the police
failed to maintain the proper chain of custody. Def.’sMem. at 4. Accordingto Austin, theevidence
will not be cumulative because actual possession was not something heargued at trial. 1d. However,
therecord showsthat Austin hasalready attacked thereliability of the policeinvestigation. Asstated
above, Defense counsel did cross examine the Government witnessand did arguein hisclosing that
the police made many mistakes in the handling of the evidence. (Trial Tr. 28-36.) Austin’s“new”
argument looks remarkably similar to the case his counsel presented at trial. The evidence, if
offered, would definitely be cumulative.

Similarly, Austin fails to establish that the evidence will not be used for impeachment

purposes. Austin reasonsthat the connection between his possession of the firearm and the absence



of any record of itsdiscovery onthat dateis probativeto theissue of chain of custody. Def.’sMem.
at 4. The Court finds this argument disingenuous. Counsel seeksto question the chain of custody
not to offer evidence on theissue of possession but to impeach the credibility of the officers offering
the chain of custody evidence. Evidence is merely impeaching if there is no “exculpatory
connection” between the evidence and the charges against the defendant. See Saada, 212 F. 3d at
216. Evidence creates an excul patory connection if it supports an inference that the defendant is
innocent of thecharges. 1d. Austin cannot makethisconnection with the evidence beforethis Court
because issues with the police’ s record keegping do not makeit less likely that Austin was found in
possession of afirearm. The only material purpose for which the absence of a receipt could be
offered isto impeach Spain and counsel was given that opportunity at trial. Consequently, hefails
to meet the standard for this requirement.*
C. Likelihood of Acquittal

Finally, Austinfailsto show that anew trial would likely result in hisacquittal. Inreviewing
the probability of acquittal, this Court must determine whether the independent evidence would be
sufficient to sustain Austin’s conviction. See, U.S. v. Adams, 759 F.2d 1108 (3d Cir. 1985).> The
independent evidence leadsthe Court to concludethat Austin hasno likelihood of acquittal in anew

trial. Austin argues that the jury would have questioned the actual discovery of the firearm if they

Austin has failed to meet the Rule 33 standard for material ity aswell. Here, Austin argues that the existence of two

receiptsis material to the issue of whether he knowingly possessed a firearm because Splain “invoked the auspices of
the District Court of Yeadon” at trial to bolster histestimony regarding the genuineness of Exhibit G-2. Def.’'s Mem.
at 5. Thisargument fails for the same reasons as stated above. Austin’s argument does not highlight a material issue

but can only be used to impeach Splain.

2 The Court notes that Austin partially misstates the standard for probability of acquittal in the Third Circuit. Austin
writes that this Court must “consider whether the newly discovered evidence would raise areasonable doubt.” Def.’s
Mem. at 5. Thisis not the standard. In Saada, the Third Circuit made it clear that district courts must look to the
independent evidence and determine whether it could justify a conviction. 212 F. 3d at 217 fn 6.
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had learned that police officers failed to properly record its evidence. Def.’s Mem. a 6. This
guestioning, he reasons, could lead to reasonable doubt, therefore requiring anew trial. 1d. Again
the Court is not persuaded by Austin’s reasoning. It is clear that the independent evidence in this
case would sustain Austin’s conviction. At trial, Austin stipulated that he was a convicted felon at
thetime of hisarrest. (Tria Tr. val. 1, 16, May 10, 2004.) The Government presented testimony
that the police found the firearm in the possession of Austin while executing the warrant for his
arrest. (Tria Tr. vol 2, 28-30, 59-65, May 11, 2004.) The Government also presented expert
testimony establishing an interstate nexuswith thefirearm. (Trial Tr.vol 2,91-101, May 11, 2004.)
This evidenceis sufficient to sustain Austin’s conviction.

Even if the Court were to apply the standard cited by Austin and consider Exhibit G-2 and
Exhibit D-2, therewould still not bealikelihood that anew trial would result in an acquittal because
the jury has already considered this evidence. Defense counsel made the same arguments at trial
that he submitsin hisbrief and wasunsuccessful. Attrial, Defense counsel questioned thefirearm’s
chain of custody during hiscross examination of Splain. (SeeTria Tr.vol. 3, 28-37, May 12, 2004.)
The jury examined both documents during trial. (Tria Tr. 37.) Thejury also had the opportunity
to consider counsel’ s closing argument regarding the significance of the two different documents.
(Tria Tr. 82-87.) Specifically, Defense counsel highlighted his cross examination of Splain, by
using poster sized documents of Exhibit G-2 and Exhibit D-2. (Trial Tr. 84-85.) After weighingall
of that evidence, the jury rejected counsel’s theory and convicted Austin. Defense counsel’s
argument was unpersuasive then, and the Court has no reason to believe that the result would be any

different a second time. Austin’s Motion is denied.



CONCL USION

After reviewing the parties submissions and the record, this Court finds that Defendant
Austin has failed to meet the requirements for anew trial under FED. R. CRIM. P. 33. Austin does
not present the Court with any newly discovered evidence. Austin’s evidence is cumulative and
could only be used to impeach Sergeant Splain, the Government’ s witness. It isalso unlikely that
anew trial would result in Austin’s acquittal. Consequently, Austin’s Motion for a New Trial is

denied. An appropriate order follows.



INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA
UNITED STATESOF AMERICA
V. ) CRIMINAL NO. 03-682

RANDALL AUSTIN

ORDER
AND NOW, on this 14th day of October, 2005, upon consideration of Defendant Randall
Austin’'sMationfor aNew Trial (Doc. 37) and the Government’ sResponsein Opposition (Doc. 43),

IT ISHEREBY ORDERED AND DECREED that Defendant’s Motion is DENIED.

BY THE COURT:

/S Petrese B. Tucker

Hon. Petrese B. Tucker, U.S.D.J.



