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COMPANY, and Its Successor ) Civil Action
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)
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* * *

MEMORANDUM

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on Plaintiffs’

for Summary Judgnment Agai nst Defendants fil ed Septenber

Mbti on

12, 2004.

The case is a declaratory judgnment action in which plaintiffs

seek declaration as to the rights and responsibilities arising

froman autonobile insurance policy belonging to defendants Sam a

Azar and Bahaa Azar.



Plaintiffs argue that there is an actual case and
controversy before this court which allows the court to decide
this declaratory judgnent action, and that, on the nerits of the
case, the autonobile policy in question does not provide coverage
to defendant Dan B. Azar. Defendants argue that there is no case
or controversy for this court to decide and that any deci sion
made by the court as to the summary judgnent notion woul d be
nmerely advisory.

For the reasons set forth bel ow, we conclude that there
is a case and controversy for this court to decide. In deciding
the case we grant plaintiffs’ notion for sunmary judgnent and
i ssue a declaratory judgnment in favor of plaintiffS, declaring
t hat defendant Dan B. Azar is not covered under his parent’s
aut onobi | e policy.

Juri sdiction

Jurisdiction is based on diversity of citizenship.
28 U.S.C. §8 1332. Plaintiff Prudential General |nsurance Conpany
is a Del aware Corporation with its principal place of business in
New Jersey. Its successor in interest, Liberty Miutual I|nsurance
Conpany, is a Massachusetts conmpany with its principal place of
busi ness in Massachusetts. Defendants are each residents of
Al | entown, Lehi gh County, Pennsylvania. Plaintiffs aver that the

anount in controversy exceeds the jurisdictional [imts.



Decl aratory judgnent actions are permtted under
Chapter 151 of Title 28 of the United States Code:

(a) I'n a case of actual controversy
wWithinits jurisdiction...any court of the
United States, upon the filing of an
appropriate pleading, nay declare the rights
and other legal relations of any interested
party seeking such decl aration, whether or
not further relief is or could be sought.
Any such decl aration shall have the force and
effect of a final judgnment or decree and
shal | be reviewabl e as such. (Enphasis
added.)

28 U.S.C. 8 2201. The within dispute arises concerning the
nmeani ng of the phrase “case of actual controversy” in Section

2201.

Venue
Venue is proper in the United State District Court for
the Eastern District of Pennsylvania because the events and
om ssions giving rise to this claimoccurred within this

district. See 28 U . S.C. 88 118, 1391(a).

St andard of Revi ew

In considering a notion for sunmary judgnent, the court
nmust determ ne whet her "the pl eadi ngs, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
material fact and that the noving party is entitled to judgnent

as a matter of law" Fed.R Cv.P. 56(c); Anderson v. Liberty
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Lobby, Inc., 477 U S. 242, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986);

Arnold Pontiac-GMC, Inc. v. General Mdtors Corp., 786 F.2d 564,

568 (3d Cir. 1986).
Only facts that nay affect the outcone are nateri al
Al'l reasonable inferences fromthe record are drawn in favor of

t he non-novant. Anderson, supra. Although the novant has the

initial burden of denonstrating the absence of genuine issues of
material fact, the non-novant nmust then establish the existence
of each elenment on which it bears the burden of proof. See J.F.

Feeser, Inc. v. Serv-A-Portion, Inc., 909 F.2d 1524, 1531

(3d Gr. 1990).

Facts*
This case arises froma notor vehicle accident which
occurred on May 31, 2002 at 11:34 p.m at the intersection of
Uni on Boul evard and Dauphin Street in Allentown Lehigh County,
Pennsyl vani a. Defendant Dan B. Azar (“M. Azar”) was driving his
1998 Ford Mustang autonobil e west bound on Uni on Boul evard. He
was stopped at a traffic signal at the intersection, when his

vehicle was struck in the rear by a 1987 N ssan Maxi ma autonobil e

! The facts of this case are not in dispute. On Novenber 8, 2004,
Plaintiffs filed Plaintiff’s [sic] Statenent of Material Fact in Support of
Motion for Sunmary Judgnent. On Decenber 3, 2004, defendants filed
Def endants’ Reply to Plaintiffs’ Statenent of Material Facts in Support of its
Motion for Sunmary Judgnent. In this reply, defendants admit to each of
plaintiffs’ proposed statenents of nmaterial fact. Defendants have not offered
any additional proposed statements of material fact. Accordingly, we accept
plaintiffs’ facts as true and adopt themas the facts of this case.
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operated in the same direction on the same street by an uninsured
driver. M. Azar owned the Mustang involved in the accident as
wel | as one other car, which were both insured wth State Farm

| nsurance Conpany (“State Farni).

At the tinme of the accident, M. Azar resided with his
parents, defendants Sam a and Bahaa Azar. Plaintiff Prudenti al
Ceneral Insurance Conpany (“Prudential”) had issued an insurance
policy (“the policy”) to Sam a and Bahaa Azar which covered their
two Toyota notor vehicles. The policy provided uni nsured notor
coverage to Sam a and Bahaa Azar in the anobunts of $100, 000 per
person and $300, 000 per acci dent.

The policy contains several exclusions which provide
that uni nsured notorist coverage woul d not be provided for bodily
injury by anyone using an autonobile not insured under the
policy, which is owed by a household nmenber. Specifically, part
4 of the insurance policy addresses uninsured notorist coverage.
Subsection E of part 4 discusses |osses which are not covered.

Par agr aph nunber 2 of subsection E provides that, for owned
vehicles, “W will not pay for bodily injury caused by anyone
using a notor vehicle or trailer not insured under this Part,
owned by you or a household resident.”

Foll owi ng the accident, M. Azar submtted an uninsured
motorist claimto State Farm  Subsequently, on July 29, 2003 M.

Azar, through counsel, submitted a claimfor uninsured notori st



coverage to Prudential under his parent’s policy. M. Azar filed
subsequent duplicative clains with Prudential on Septenber 20,
2003 and COctober 8, 2003. In all three clainms, M. Azar
requested arbitration.
Plaintiffs filed a Conplaint for Declaratory Judgnment
on January 13, 2004. In the conmplaint, plaintiffs ask the court
to “[Aldjudicate the rights, status and legal relations of the
parties herein wwth respect to the Prudential policy.”
(Compl aint for Declaratory Judgnent, Relief C ause at page 5).
Specifically, plaintiffs seek a declaration that they have no
duty to provide uninsured notorist coverage to M. Azar under his
parent’s policy for the May 31, 2002 acci dent.
In the conplaint plaintiffs note that M. Azar had
submtted a claimto Prudential. The conplaint also indicates
that plaintiffs
anticipated that [M. Azar] may file an
action against [Prudential] seeking uninsured
nmotori st coverage on the all eged basis that
he was a resident relative insured under the
uni nsured notorist provisions of the
Prudential General policy at the tine of the
acci dent.

(Conmpl ai nt for Declaratory Judgnent, paragraph 19 at page 5.)

On April 30, 2004 defendants filed Defendants’ Answer
to Plaintiffs’ Conplaint. |In their answer, defendants raise

three affirmati ve defenses: first, that there is no case or

controversy for the court to decide; second, that no | awsuit has



been instituted against the policy; and third, that any Opinion
rendered by the court in this matter woul d be advi sory because
plaintiffs only anticipate that an action nmay be brought, and no
action has al ready been brought.

After plaintiffs commenced this |awsuit, counsel for
M. Azar sent a letter to plaintiffs’ counsel on July 19, 2004
w t hdrawi ng, wi thout prejudice, the arbitration request. The
body of the letter, inits entirety reads, “Please be advised
that on behalf of ny client, Dan Azar, | am hereby w t hdraw ng,

wi t hout prejudice, nmy request for Arbitration at this tinme.”?2

Contentions of the Parties

Plaintiffs argue that an actual controversy exists in a

decl aratory judgnent action when the parties are situated to have

adverse legal interests. Shelby Casualty |Insurance Conpany V.
Stat ham 158 F. Supp.2d 610, 618 (E.D. Pa. 2001)(Van Antwer pen,
J.). Under Shel by, adverse legal interests can arise when one
party seeks to be paid under an insurance policy and the other
clainms it has no obligation to pay.

Al t hough defendant Dan B. Azar has w thdrawn his
arbitration demand, that action was not effective to elimnate a
case or controversy because he did so w thout prejudice.

Additionally, he did not withdraw his claimfor benefits. There

2 Letter fromJohn C. Guldin, Esquire to Karl R Hildabrand,
Esquire, dated July 19, 2004.
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is nothing to prevent M. Azar fromresubmtting his demand for
arbitration if this matter is dismssed for |ack of a case or
controversy.

Concerning the nmerits of the case, plaintiffs also
argue that defendants have not objected to any of plaintiffs’
proposed statenments of material fact. Therefore, there are no
facts in dispute. The Mustang was not included nor described in
the policy. No premuns were paid on the policy for the Mistang.

In addition, part 4 of the policy clearly excluded
recovery for “bodily injury caused by anyone using a notor
vehicle or trailer not insured under this Part, owned by you or a
househol d resident”. This exclusion | anguage, typically referred
to as the “other household vehicle exclusion”™, is not contrary to

public policy and should be enforced. See Prudential Property

and Casualty I nsurance Conpany v. Col bert, 572 Pa. 82,

813 A.2d 747 (2002).

In their reply to plaintiffs’ notion for sunmary
j udgnent, defendants argue that this case presents no case or
controversy for the court to decide. M. Azar was not in a
contractual relationship with Prudential; his parents were. His
only relationship with Prudential was that he submtted a notice
of a potential claim

Def endants al so argue that M. Azar withdrew the claim

in his letter of July 19, 2004. Once the claimwas w thdrawn,



plaintiffs and M. Azar ceased having adverse | egal interests.
The statute of limtations has not yet run for bringing an
uninsured notorist claim and will not run until My 30, 2006.
It is premature to term nate defendants’ rights two years prior

to end of the statute-of-limtations period.

Di scussi on

W agree with plaintiffs that there is a case and

controversy before the court. W find Shel by, supra, persuasive

and applicable to this case. In Shel by defendant policyhol ders
made a cl aimagainst their notor vehicle insurance carrier.
Plaintiff insurance carrier initiated a declaratory judgnent
action to determne the scope of its obligation under its policy
wi th defendants. Defendants argued, anong ot her things, that
there was no case or controversy for the court to decide. In
concluding that there was an actual controversy, the court in
Shel by reasoned:

Initially, it nmust be noted that it is the

Def endants who have nade a claimfor benefits

under the Shel by policy, thus creating a dispute

as to the legal relationship between the parties.

Clearly, the fact that one party seeks to be paid

under an insurance contract and anot her clains

that it is under no obligation to do so creates
"adverse legal interests.” (Ctations omtted.)

Shel by, 158 F. Supp.2d at 618-619. The within case presents a

simlar situation.



Def endants argue that the actual claimor controversy
ceased when M. Azar withdrew his claimfor benefits in his
letter of July 19, 2004. OQur review of this letter reveal s that
the only thing the letter acconplished was to withdraw M. Azar’s
request for arbitration of his claim

The letter did not indicate that M. Azar was
wi thdrawing the claimitself, only that he was no | onger seeking
arbitration of the claim Thus, defendants’ argunent that there
IS no case or controversy because M. Azar withdrew his claimon
July 19, 2004 is belied by the contents of the letter itself.

Alternatively, even if this letter did withdraw M.
Azar’s claimw thout prejudice (as defendants contend),
plaintiffs would still be able to bring this declaratory judgnent
action to determne their responsibilities under the policy.

Def endants created an adverse | egal interest when they
first made a claimfor benefits under the insurance policy.
Plaintiffs reviewed the claim and after doing so disputed that
t he insurance policy provided benefits under the facts of the
claim In response to defendants’ claimand plaintiffs’ disputed
coverage, plaintiffs filed this action to obtain a | egal
determ nation as to scope of their responsibility under the
policy. This coverage dispute is an adverse |legal interest which
creates a case of actual controversy that may be appropriately

raised in a declaratory judgnent action before this court.
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28 U.S.C. § 2201

Concerning the nmerits of plaintiffs’ case, at ora
argunent defense counsel acknow edged that under current
Pennsyl vani a | aw, the household vehicle policy exclusion is
consistent wwth the underlying public policy of the Pennsyl vania
Mot or Vehi cl e Financial Responsibility Law, and, as such, is

enforceable. Colbert, supra. Fromour review of the applicable

precedent, we agree.

Accordingly, Prudential and its successor in interest,
Li berty Mutual Insurance Conpany, are each entitled to a
decl aratory judgnent declaring that under the state of the
present |aw,?® defendant Dan Azar is not an insured under the
Prudential General |nsurance Conpany Autonobile policy held by
his parents, defendants Sam a and Bahaa Azar, and that plaintiffs
are under no legal obligation to provide Dan Azar with uninsured

nmotori st coverage for this accident.

8 Al t hough def endant Dan B. Azar concedes that under the present
state of Pennsylvania |aw he is not an insured under his parents autonobile
policy for purposes of his May 31, 2002 accident, under the present state of
Pennsyl vania | aw, the policy gives defendant four years, or until My 2, 2006
to file (or reinstate) a claimfor uninsured notorist coverage. W agree with
defendants that, theoretically, the Iaw could change in the 8 nonths remaining
of the four-year claimperiod. It is the sense of this Order in entering a
decl aratory judgment in favor of Prudential “under present law’', that in the
event that |aw changes to favor defendant Dan Azar’s position, prior to May 2,
2006, M. Azar shall not be precluded fromreinstating his claimfor uninsured
notori st benefits on or before that tine.
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Concl usi on

For all the foregoing reasons, we grant plaintiffs’
nmotion for summary judgnent and enter declaratory judgnment in
favor of plaintiffs. Specifically, we declare that plaintiffs
are under no |legal obligation to provide uninsured notori st
coverage to defendant Dan B. Azar under the policy issued by
Prudential to defendants Sam a Azar and Bahaa Azar for the notor
vehi cl e accident involving Dan B. Azar and his 1998 Ford Mistang
vehicle on May 31, 2002 at the intersection of Union Boul evard

and Dauphin Street in Allentown, Lehigh County, Pennsyl vani a.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PRUDENTI AL GENERAL | NSURANCE )
COMPANY, and Its Successor ) Civil Action

In Interest, )  No. 04-CV-00134

LI BERTY MJUTUAL | NSURANCE COVPANY, )

)

Plaintiffs )

)

VS. )

)

SAM A AZAR; )

BAHAA AZAR, and )

DAN B. AZAR, )

)

Def endant s )

ORDER

NOW t his 27'" day of Septenber, 2005, upon consideration
of Plaintiff’s [sic] Mtion for Summary Judgnent Agai nst

Def endants filed Septenber 12, 2004; upon consideration of
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Def endants’ Reply to Plaintiffs’ Mtion for Sunmary Judgnent and
Brief in Support Thereof filed Septenber 27, 2004; after oral
argunent held January 28, 2005; and for the reasons expressed in
t he acconpanyi ng Menor andum

IT 1S ORDERED that plaintiffs’ notion for summary

j udgnent is granted.

| T 1S FURTHER ORDERED that judgnment is entered in favor

of plaintiffs Prudential General |nsurance Conpany and its
successor in interest Liberty Mitual |nsurance Conpany, and
agai nst defendants Sam a Azar, Bahaa Azar, and Don B. Azar.

| T 1S FURTHER ORDERED that plaintiffs’ request for

declaratory relief is granted, and the court declares that
plaintiffs are under no | egal obligation to provide uninsured
not ori st coverage to defendant Dan B. Azar under the policy

i ssued to defendants Sam a and Bahaa Azar for the notor vehicle
accident in which defendant Dan B. Azar was involved on

May 31, 2002 at the intersection of Union Boul evard and Dauphin
Street in Allentown, Lehigh County, Pennsylvania, while he was
operating his 1998 Ford Miustang aut onobil e.

IT 1S FURTHER ORDERED that the Cerk of Courts is

directed to mark this case closed for statistical purposes.

BY THE COURT:
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[ s/ James Knol | Gardner

Janes Knoll Gardner
United States District Judge
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