IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ELAINE L. CHAO SECRETARY ) ClVIL ACTI ON
OF LABOR, UNI TED STATES :
DEPARTMENT OF LABOR

V.

COMVUNI TY TRUST COVPANY ; NO. 05-nt-18

MVEMORANDUM AND ORDER

McLaughlin, J. Sept enber 26, 2005

Thi s deci sion addresses the renewed notion for
adj udi cation of civil contenpt filed by Elaine L. Chao, the
Secretary of Labor for the United States Departnent of Labor
(“DAL”), and the notion for reconsideration filed by Conmunity
Trust Conpany (“CTC’) regarding the Court’s order of August 17,
2005.

The Court will partially grant the renewed notion for
adj udi cation of civil contenpt, based only upon CIC s
nonconpl i ance with the order of August 17, 2005. It will deny

the notion for reconsideration in its entirety.

Pr ocedur al Backgr ound

This dispute arises froma subpoena duces tecum i ssued
by Chao and directed to CTC on Decenber 23, 2004. CICis the

trustee of the Regional Enployers’ Assurance Leagues Vol untary



Enpl oyees’ Beneficiary Association Health and Wl fare Benefit
Plan (“REAL VEBA’). The REAL VEBA is the subject of a fiduciary
i nvestigation that the Departnent of Labor is conducting pursuant
to 29 U S.C. 8§ 1134(a) (“ERISA’). CIC has refused to produce
docunents responsive to the subpoena.

On January 25, 2005, Chao filed a petition to enforce
the adm ni strative subpoena, which this Court granted in an order
of May 5, 2005. CICfiled a notion to dism ss the petition.

Inits notion to dismss the petition, CTC argued that
the DOL had no authority to issue the subpoena because the DOL
had not yet clearly established that the REAL VEBA is covered by
ERI SA. The Court disagreed, finding that the DOL has broad
authority to investigate whether sonmeone has violated or is about
to violate ERISA. It found that the DOL was not required to show
that the REAL VEBA is within ERI SA before seeking enforcenent.

CTC al so argued that the G amm Leach-Bliley Act, 15
US C 1 6802(a) (“GBA"), prohibits it fromdisclosing personal
i nformati on about its customers w thout prior notice. The Court
found that the GLBA exenpts financial institutions fromthe
notice requirenents when disclosure is required by a properly
aut hori zed subpoena.

Finally, CTC argued that the Financial Privacy Act, 12
US C 8§ 3401 (“FPA’), requires notice before the production of

certain docunents. It argued that this requirenent applies to



all docunents containing personal financial infornmation about
custoners, and not only those containing custonmer nanes. This
Court found that the only records protected under the Act are
those “in relation to an account maintained in [a] person’s
name,” with a “person” being an “individual or a partnership of
five or fewer individuals.” Thus, unless CTC docunents contain
t he nanes of persons within the neaning of the Act, they are not
protected by the Act.

On June 6, 2005, Chao filed a notion for adjudication
of civil contenpt, which this Court denied w thout prejudice on
June 15, 2005. Also on June 15, 2005, the Court denied CIC s
request for a stay of the order of May 5, 2005, and ordered CTC
to conply with the subpoena by June 30, 2005. CTC filed a
request for a stay with the United States Court of Appeals for
the Third Crcuit, which was denied on June 28, 2005. On July 1,
2005, Chao filed a renewed notion for adjudication of civil
cont enpt .

On August 17, 2005, the Court held a hearing at which
CTC was ordered to show cause why it should not be held in
contenpt. At the hearing, the Court asked counsel for CTCif CTC
woul d produce any docunents. Counsel said that CTC woul d produce
docunents if they could be redacted. Counsel for CTC stated that
he woul d want “the nanmes of the individual enployees,” “their

Social Security nunbers, and “their account nunbers” redacted.



(8/17/05 H’'g Tr. p. 7). Later, counsel stated that he would
al so want “an enployer” redacted. (8/17/05 H'g Tr. p. 7).

The Court then asked if there were any docunents that
woul d not need to be redacted because they did not contain any
enpl oyee nanes. Counsel for CTC said that organization docunents
were the only records that did not contain enployee nanes. Wen
asked whether “[a]ll the other docunents you have, other than the
organi zati onal docunents, have nanes of individual people,”
counsel for CTC responded, “Yes.” (8/17/05 H'g Tr. pg. 17).

Lat er, opposing counsel suggested that CTIC m ght have certain
docunents w thout names, and counsel for CTC agreed, claimng
t hat he never “spoke in absolutes.” (8/17/05 H'g Tr. pg. 20).

The Court allowed a five mnute recess to give counse
for CTC the opportunity to discuss which docunents do not contain
enpl oyee nanes with the President and CEO of CTC, who was present
at the hearing. After the recess, counsel for CTC agreed that
“deposits,” “wre authorizations,” “account statenents,” and
“W re sheet disbursenents” do not contain enployee nanes and
woul d be produced on “Mnday.” (8/17/05 H'g Tr. pg. 22, 23).
Counsel then confirmed again that the docunents woul d be
produced. (8/17/05 H'g Tr. pg. 26).

Finally, the Court asked CTC s attorney the foll ow ng:
“So on Monday norning, you will be producing everything you have

responsive to this subpoena except for those docunents that have



t he nanes of individual enployees on then?” (8/17/05 H'g Tr. pg.
33). CIC s attorney responded: “That is correct.” (8/17/05 H’'g
Tr. pg. 33).

On August 17, 2005, the Court issued an order which
revised its order of May 5, 2005 to conformprecisely with the
terms to which CTC agreed at the show cause hearing. It ordered
CTC to “produce all docunents responsive to the subpoena duces
tecumissued and directed to it by the United States Departnent
of Labor on or before Mnday, August 22, 2005, except for those
docunents which contain the nanes of specific enployees.” It
hel d the renewed notion for adjudication of civil contenpt in
abeyance, giving CIC the opportunity to avoid being held in
contenpt by conplying with the new order.

On August 22, 2005, instead of producing the docunents
required by the subpoena and the Court’s order, CIC filed a
nmotion for reconsideration of the order of August 17, 2005 — the
order to which it had agreed on the record on August 17, 2005.
Inits notion, CIC stated that it produced the trust agreenent
and rel evant plan agreenent, but that it had been ordered by its
client not to produce the docunents it had already agreed to
produce. In its notion for reconsideration, CIC reiterated the
three argunents that the Court had already rejected in its order

of May 5, 2005.



The Court had a tel ephone conference with the parties
to discuss the notion for reconsiderati on on August 23, 2005. By
requiring precise answers to its questions, the Court was able to
establish that M. Koresko, the representative of the REAL VEBA,
and his counsel, Ms. Mller, had told CTCto violate the order to
whi ch CTC had agreed. CITC stated that it had chosen to violate
the Court’s Order, rather than the directions of its client.

Al t hough the two | awyers on the phone for CTC tried to suggest
that the docunents contained enpl oyee nanmes, they ultimtely

conceded that they did not. (8/23/05 H'g Tr. pg. 9, 10).

1. Di scussi on

A. Reconsi deration of the Order of Augqust 17, 2005

A notion for reconsideration requires a show ng of (1)
an intervening change in the law, (2) the availability of new
evidence, or (3) the need to correct a clear error of |law or fact

to prevent manifest injustice. Max's Seafood Café v. Quinteros,

176 F.3d 669, 677 (3d Cr. 1999).

In its notion, CTC does not argue that there was a
change in the |aw or that new evi dence becane avail abl e bet ween
August 17, 2005 and August 22, 2005. CTC does not even argue
that there is a need to correct a clear error of |aw or prevent
mani fest injustice. |In any event, the Court concludes that none

of these requirenents are net here.



Even if the Court were to reconsider its earlier
deci sion, the Court would reach the sanme conclusion it did on My
5, 2005. The Court has already ruled that the DOL had the
authority to issue its subpoena. Thus, the Court had subject
matter jurisdiction for its orders enforcing the subpoena. The
Court has also already ruled that CTC cannot face liability under
the GLBA for conplying with a properly authorized subpoena.
Finally, the Court has limted the docunents to be produced so
that the Court’s decision does not inplicate the FPA even under

the respondent’s view of that statute.

B. Cont enpt

CTC has refused to conply with Court orders -- even an
order to which it agreed. The Court has bent over backwards to
accommodate all of CTC s concerns, to the point of revising its
order to reflect what CTC agreed to produce. The Court has no
choice but to hold CTCin civil contenpt.

To hold CTC in civil contenpt, the Court nust find that
“(1) a valid court order existed, (2) the defendant had know edge
of the order, and (3) the defendant di sobeyed the order.” Harris

v. Gty of Philadelphia, 47 F.3d 1311, 1326 (3d Cr. 1995).

CTC has acknow edged the order of August 17, 2005 and
its disobedience of it inits notion for reconsideration. It has

refused to comply with the order, citing no valid grounds for



reconsi deration and instead rearguing |legal issues that have
al ready been resolved by this Court.

The Court has given CTC nmultiple opportunities to avoid
being held in contenpt. Wen CTC failed to conply with the
Court’s order of May 5, 2005, and Chao noved for an adjudication
of civil contenpt, the Court denied Chao’s notion. [In doing so,
it gave CTCtinme to appeal the denial of its notion for a stay of
enforcenment, and the United States Court of Appeals for the Third
Circuit denied CTC s appeal. The Court allowed CTC to present
its argunments once again on August 17, 2005. At the hearing on
that date, CTC continuously changed its proposals and position.
When CTC clarified its position, the Court issued another order
cont ai ni ng | anguage representing the exact docunent production to
whi ch CTC had agreed, and held Chao’s renewed notion in abeyance.
On August 23, 2005, CTC continued to present contradictory facts
and argunents.

CTC has now refused to conply with a court order to
which it had agreed. This Court has entertained CTC s argunents
on nmultiple occasions, but cannot continue to allowit to flout
valid orders w thout consequences. Therefore, this Court wll
hold CTC in civil contenpt.

An appropriate order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
ELAINE L. CHAO SECRETARY ) ClVIL ACTI ON
OF LABOR, UNI TED STATES
DEPARTMENT OF LABOR

V.

COMMUNI TY TRUST COVPANY : NO. 05- nc- 18

ORDER

AND NOW this 26th day of Septenber, 2005, |IT IS HEREBY
ORDERED t hat Respondent’s Mdtion for Reconsideration of the O der
of August 17, 2005 (Docket # 28) is DENIED for the reasons
expressed in a Menorandum dat ed Septenber 21, 2005.

| T 1S FURTHER ORDERED that Petitioner’s Renewed Mtion
for Adjudication of GCvil Contenpt (Docket # 20) is GRANTED I N
PART for the reasons expressed in a Menorandum of today’s date.
It is GRANTED with respect to Respondent’s failure to conply with
the Court’s Order of August 17, 2005, which required Respondent
to produce all docunents responsive to the subpoena duces tecum
i ssued and directed to it by the United States Departnent of
Labor on or before Monday, August 22, 2005, except for those
docunents containing the nanmes of specific enployees. It is
DENIED with respect to Respondent’s failure to conply with any
aspect of the Court’s Order of May 5, 2005 that differs fromthe

Court’s Order of August 17, 2005.



The Respondent nust pay a coercive fine of $250.00 per day
begi nni ng on Septenber 26, 2005, and continuing until such tine
as the Respondent conplies with the directives of this Court.

The Respondent should pay the coercive fine to the Court Finance
Oficer inthe Cerk of Court’s Ofice at the United States
Court house. The check should be nade payable to “Clerk U S.D.C.~

The Respondent is further required to pay the Petitioner a
conpensatory fine equal to the fees and costs associated with
filing the Renewed Motion for Civil Contenpt. The anount of the
conpensatory fine will be determned after the Petitioner files
suppl enental docunents in support of the fees and costs and the
Respondent has an opportunity to object to the anount of the fees

and costs.

BY THE COURT:

/s/ Mary A. MlLaughlin
MARY A. McLAUGHLI N, J.
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