IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY M O MALLEY : CVIL ACTI ON
V.
JOHN E. POTTER : NO. 05- CV- 986

MVEMORANDUM AND ORDER

Norma L. Shapiro, S.J. Sept enber 19, 2005
Plaintiff Mary O Mlley (“O Mlley”) brought this action
alleging violations of Title VIl of the Cvil R ghts Act of 1964,
as anended, 42 U S.C. 8 2000 e et seq. (“Title VI1”) and of the
Rehabilitation Act of 1973, 29 U S.C. § 791 et seq. Def endant
John E. Potter (“Potter”) is the Postmaster Ceneral. Plaintiff
alleges (1) that the United States Postal Service ("Postal
Service) discrimnated against her on the basis of perceived
disability and retaliated against her for prior EEO activity when
it did not allow her to return to work in Decenber, 2000; and (2)
that it retaliated against her when it renoved her fromits
enpl oynment rolls a few days after she sought pre-conplaint EEO
counseling at the end of 2002. Presently before the Court is
Potter’s notion to dism ss the conplaint under Rule of G vil
Procedure 12(b)(6) for failure to state a claimupon which relief
may be granted or, alternatively, for sunmary judgnment under Rule
of Civil Procedure 56. For the reasons below, the Court wll

grant summary judgnent as to the plaintiff’s claimregarding her



termnation and deny it as to her claimregardi ng her renoval

fromthe Postal Service enploynment rolls

| . FACTUAL BACKGROUND

O Mlley is a forner enpl oyee of the Postal Service. She
started working for the Postal Service in 1993. (Declaration of
Sandra L. Mtchell, Manager of EEO Conpliance and Appeals for the
Eastern Area of the United States Postal Service, Def’'s Exh. A
[“Mtchell Decl.”], f 4.) Her nost recent job title was
Mai | handl er. I n June 1996, she was placed in non-duty status.
(Pl"s Decl.,Y 3.) 1In February 1997, follow ng a period of
unexpl ai ned absences fromwork, the Postal Service issued
O Malley a Notice of Renoval. (Pl.’s Decl., ¥ 4.) O Mlley
pronptly filed an EEO conpl aint claimng discrimnation on the
basis of disability; the EEOCC dism ssed the conplaint. (Mtchel
Decl., 1 5.) At the sane time, O Malley initiated a grievance
t hrough the Mil handl ers Union (“Union”) under a negotiated
grievance procedure. (lLd. Y 7.) The grievance was resolved in
Decenber 1999, by a pre-arbitration settlenent agreenent, under
which O Mall ey would be returned to her position if, within 90
days, she provi ded i ndependent nedi cal evidence, including a
psychiatric report, that she could return to work. (ld.; Def’s
Exh. C.)

O Mall ey was visited by an independent psychiatrist in

Sept enber 2000. |In Decenber of that year, the psychiatric report
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produced by O Malley was reviewed by the Postal Service' s Area
Medical Director, who cleared O Malley for duty. (Pl.’s Decl. 11
9-10; Pl’s Exh. C.) Nonetheless, the Postal Service did not
return O Malley to work. Instead, for reasons that are not
clearly docunented in the parties’ subm ssions, the Postal
Service and Union agreed that O Malley should submt to another
psychiatric evaluation. (Pl.’s Decl. § 11; Def’'s Exh. D.)
O Mlley refused to conply. (Pl.’s Decl. § 13; Pl.’s Exh. D.)

On Septenber 10, 2001, the Postal Service issued O Malley a
second Notice of Renobval stating that it was term nating her
because she had failed to conply with the terns of the pre-
arbitration settlenent agreenent by not submtting to a second
psychiatric exam (Pl’'s Exh. F.) The Notice clearly stated that
O Mall ey’ s renoval would be effective in 30 days. 1d. O Mlley
recei ved the notice on Septenber 20, 2001; the renoval becane
effective on Qctober 20, 2001. (Mitchell Decl. T 11.) O’Malley
did not initiate any EEO proceeding, but the Union filed another
grievance on her behalf. (Pl.’s Decl. 1 16.)!

Under the ternms of the agreenent between the Postal Service
and Anerican Postal Wrkers Union, an enpl oyee may not be renoved
fromthe enploynent rolls of the Postal Service so long as a

uni on grievance is pending, so O Malley was not inmediately

At oral argunent on Septenber 9, 2005, counsel for Potter
stated enpl oyees can pursue union grievances and EEO procedures
concurrently. O Malley would have known this fromthe events in
1997, when she did just that.
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removed fromthe rolls. (Decl. of Cynthia Jackson, Manager of
Per sonnel Services for the Phil adel phia Metropolitan Performance
Cluster, Def’s Exh. B [“Jackson Decl.”], 11 3-4; Mtchell Decl.
19 12-13.)

Over a year |ater, on Novenber 26, 2002, O Malley sought EEO
counseling regarding the Postal Service' s failure to return her
to work. (Pl.”s Exh. G) On Novenber 29, 2002, the Mil handl ers
Union withdrew its pending grievance “for Failure to Conply Wth
Arbitration Settlenment Agreenent.”(Def.’s Exh. E.) On Decenber
3, 2002 the Postal Service wote to O Mlley s counsel that as a
result of the termnation of the Union’s grievance, O Malley had
been renoved fromthe Postal Service' s enploynent rolls. (Pl.’s
Exh. H )2 O Malley exhausted her administrative renedi es by
pursuing a conplaint with the EECC until the case was di sm ssed

in April 2004. (Pl.’s Exh. R)

1. DI SCUSSI ON

Potter noves for dismssal of OMlley s clainms, or in the
alternative for summary judgnent, on two grounds: (1) as to
O Ml ley s allegation that she was term nated in 2001 for

discrimnatory and retaliatory reasons, O Malley did not seek EEO

According to the declaration of Cynthia Jackson, Manager of
Personnel Services for the Philadel phia Metropolitan Performance
Cluster, O Malley was renoved fromthe rolls on Decenber 4, 2002.
(Jackson Decl., § 7.)



counseling or otherwise initiate any EEO process until Novenber
2002, beyond the statutory 45-day requirenent, and therefore
failed tinmely to exhaust admnistrative renedies; (2) as to
O Mall ey’ s renoval fromthe Postal Service's enploynent rolls in
2002, this was not an “adverse action” and cannot formthe basis
of a conpl aint.

Because the Court was asked to consider material outside the
conplaint, Potter’s notion will be treated as one for summary

judgrment.® Fed. R Cv. P. 12; see JM Mechanical Corp. v. US. by

U.S. Dept. of Housing & Urban Devel opnent, 716 F.2d 190, 197 (3d

Cr. 1983) (if the court considers material outside the pleading,
it must treat the notion as a notion for sunmmary judgnment under
Rul e 56 and afford the plaintiff a reasonable opportunity to

present all material made pertinent to such a notion by Rule 56);

Kuromya v. U.S., 37 F. Supp. 2d 717, 730 (E.D. Pa. 1999) (sane).
Summary judgnent is appropriate when there i s no genuine
issue of material fact and the noving party is entitled to
judgnment as a matter of law. Fed. R Cv. P. 56(c). Only a
factual dispute that m ght affect the outcone under governing |aw

precludes the entry of summary judgnent. Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 248 (1986). Wen reviewi ng a notion

for summary judgnent, a court nust evaluate the facts in a |ight

nost favorable to the nonnoving party and drawing all reasonabl e

%At oral argunent on Septenber 9, 2005 all parties agreed
that the notion could be treated as one for summary judgnent.

-5-



inferences in that party's favor. 1d. at 255.
a. OMlley s Renoval in October 2001

OMilley s first claimis that the Postal Service
di scri m nated agai nst her on the basis of her perceived
psychiatric disability and retaliated agai nst her for protected
EEO activity by not allowing her to return to work after the end
of 2000 al though a psychiatrist and the Postal Service's own Area
Medical Director certified that she was able to return to duty.
The Postal Service seeks summary judgnent because O Malley did
not tinmely exhaust her adm nistrative renedies.

The facts pertaining to O Malley's renoval fromthe Postal
Service in Cctober 2001 are undisputed in all material respects.
O Mal l ey was declared fit to return to work in Decenber 2000.
The foll owm ng Septenber, she received a notice of renoval that
becane effective Cctober 21, 2001, but did not seek EEO
counseling regarding this event until Novenber 26, 2002, over a
year later. Because no issue of material fact remains, the only
issue is whether the defendant is entitled to judgnent at a
matter of |aw.

A plaintiff bringing an action under Title VII nust first

exhaust avail able adm nistrative renedies. Robi nson v. Dal ton,

107 F. 3d 1018, 1020 (3d Cir. 1997). The sane restriction applies

to clainms brought under the Rehabilitation Act. Spence v. Straw,

54 F.3d 196, 201 (3d G r. 1995). Tinely exhaustion of renedies

“requires both consultation with an agency counselor and filing a
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formal EECC conplaint within the required tinmes.” Robinson, 107
F.3d at 1021. Under current EEO regul ations, a plaintiff nust
initiate contact with an EEO counselor within 45 days of the

all eged discrimnatory conduct. See 29 CF.R 8§ 1614.105. The
45-day period should be extended only where the aggrieved person
denonstrates that she was not aware of the tine limtations or
was prevented fromtinely contact despite due diligence. 29

C.F.R 8 1614.105(a)(2). Johnson v. Gober, 83 Fed. Appx. 455,

460-61 (3d Cr. 2003) (affirmng sunmary judgnment for defendant
enpl oyer where plaintiff had failed to make contact with an EEO
counselor within 45 days of the alleged discrimnatory conduct
and could not show any basis to excuse his untineliness).

In cases where an enployee is termnated, the act occurs-and
time starts runni ng—when the enpl oyee is unequivocally notified

of the term nati on. Del aware State Coll. v. Ricks, 449 U S.

250, 258 (1980). Here, the alleged discrimnatory event occurred
on Septenber 20, 2001, when O Malley received the Notice of
Renoval, but O Malley failed to initiate any contact with an EEO
counsel or until Novenber 26, 2002, over one year |ater and
clearly beyond the 45-day tine limt.* O Mlley does not argue

t hat she shoul d be excused fromthe 45-day deadl i ne because she
was not aware of it or because of the intervention of sone factor

t hat defeated her due diligence. (It would be difficult for her

*0 Mal | ey does not specify when she received the Notice of
Renoval dated Septenber 10, 2001, but does not contest the Postal
Service's statenent that she received it ten days |ater
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to argue | ack of awareness since she had al ready pursued EEO
procedures in 1997.) Rather, she argues that her initial request
for EEO counseling in Novenber 2002 was tinely because the Posta
Service's alleged discrimnatory conduct is a “continuing
violation,” repeated each day that O Mall ey was not returned to
her duti es.

In actions based on enpl oynent discrimnation, the clock
starts running at the time of the allegedly discrimnatory act;
it is not reset each day that the alleged violation is not
corrected. “The enphasis is not upon the effects of earlier
enpl oynent decisions; rather, it is upon whether any present

violation exists.” Delaware State Coll., 449 U S. at 258. See

also Zdiech v. DaimerChrysler Corp., 2004 W 2203979 (3d Cr

June 6, 2003) (alleged discrimnation occurred on the day
plaintiff enpl oyee was deni ed accommbdati on and was not revived
by the enpl oyee’s subsequent, continued requests for
reconsi deration). In this case, the Postal Service's alleged
di scrimnatory act occurred on Septenber 20, 2000, when O Mall ey
was notified that she would be renoved, and did not reoccur each
day thereafter.

O Malley failed to exhaust adm nistrative renmedi es by
waiting to contact an EEO counselor for over a year after the
all eged discrimnatory action took place. The plaintiff’s notion
for summary judgnent is granted with respect to O Malley’ s claim

of discrimnation and retaliation arising fromher renoval from
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the Postal Service in 2001.
b. OMlley' s renoval fromthe enploynent rolls of the Postal
Service in 2002

O Malley’s second claimis that the Postal Service
retaliated against her by renoving her fromits enploynent rolls
on Decenber 4, 2002, just a few days after she sought contact
wi th an EEO counsel or on Novenber 26, 2002. The defendant
argues: first, that O Malley' s renoval fromthe Postal Service’'s
enpl oynent rolls is a pure admnistrative formality not an
adverse enpl oynent action; and second, that it was triggered by
the Union’s withdrawal of its grievance rather than by
retaliatory aninus.

There are factual disagreenents between the parties with
respect to the significance of the renoval of an enpl oyee’s nane
fromthe enploynent rolls and to the causal connection between
O Mal l ey’ s request for EEO counseling and the renoval of her nane
fromthe rolls. Although Potter’s notion called the renoval an
“adm nistrative formality,” at oral argunent counsel for the
Postal Service suggested that renoval fromthe rolls equates to
term nation of enploynent and admtted that an enpl oyee’ s renoval
fromthe rolls precludes ability to continue a union grievance.
VWiile O Mall ey does not dispute that the Union wwthdrew its
gri evance, she alleges that it was induced to do so by the Postal
Service. (Pl.’s Decl. { 35.)

Summary judgnent is not appropriate when genui ne di sputes of
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material fact are unresolved. Fed. R Cv. P. 56(c). A material
fact is one that m ght affect the outcone of the case under
governing |l aw. Anderson, 477 U. S. at 248 (1986); Fakete v.

Aetna, Inc., 308 F.3d 335, 337 (3d Cr. 2002). Under the |aw

governing clains of retaliation under Title VII, a plaintiff
attenpting to advance a prinma facie case of retaliation nust show
that: (1) the enpl oyee engaged in a protected enpl oyee activity;
(2) the enployee suffered an adverse enpl oynent action after or
cont enporaneous with that protected activity; and (3) a causal
link exists between the protected activity and the enpl oyer's

adverse action. Farrell v. Planters Lifesavers Co., 206 F.3d 271

279 (3d Gr. 2000). Wthout further discovery as to the effects
of a renmoval fromthe enploynent rolls and the circunstances of
the Union’s withdrawal of its grievance on O Malley's behalf, it
is inmpossible to determne as a matter of |aw whether O Mall ey
suffered an adverse enpl oynent action and whether the action was
caused by protected EEO activity. Summary judgnent is not

appropriate at this tine.

I 11. CONCLUSI ON

Def endant’ s notion for summary judgnent as to plaintiff’s
removal in October 2001, will be granted because plaintiff did
not tinmely exhaust her adm nistrative renedies. Defendant’s
nmotion for summary judgnment as to plaintiff’s renoval from

defendant’s enpl oynent rolls in Decenber 2002, will be denied
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W t hout prejudi ce pending di scovery, because genuine issues of
material fact remain (whether renoval fromthe enploynment rolls
constitutes an adverse enploynent action and whether there was a
causal link between her protected EEO activity and her renova
fromthe enploynment rolls of the Postal Service). An appropriate

order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY O MALLEY ) ClVIL ACTI ON
V.
JOHN E. POTTER : NO.  05- Cv-986
ORDER

AND NOW this 19th day of Septenber, 2005, upon
consi deration of defendant’s Motion to Dismss or, in the
Al ternative, for Summary Judgnment (Paper No. 6), plaintiff’'s
response thereto (Paper No. 10), and oral argunent thereon, and
for the reasons set forth in the foregoing MVEMORANDUM it is
ORDERED t hat :

1. Defendant’s Modtion for Summary Judgnment is GRANTED as to
the claimof discrimnation and retaliation for Plaintiff’s
termnation in October 2001;

2. Defendant’s Motion for Summary Judgnment is DENIED as to

the claimof retaliation for Defendant’s renoval of Plaintiff
from Defendant’s enpl oynent rolls in Decenber 2002.
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/s/ Norma L. Shapiro

Norma L. Shapiro, S.J.
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