IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WANDA E. MENDEZ, )
) Gvil Action
Plaintiff ) No. 04-CV-01095
)
VS. )
)
PILGRIM S PRI DE CORPORATI ON, )
)
Def endant )
* * *

APPEARANCES:
RI CHARD J. ORLOSKI, ESQUI RE
ROBERT R. PANDALEON, ESQUI RE
On behal f of Plaintiff

MARSHALL H. RGCSS, ESQUI RE

THOVAS E. ULRI CH, ESQUI RE

VENDY G ROTHSTEI N, ESQUI RE
On behal f of Def endant

* * *

MEMORANDUM

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on Defendant’s Mdtion
for Summary Judgnent filed Novenber 15, 2004. Wanda E. Mendez’s
Brief in Opposition to Defendant’s Motion for Summary Judgnent
was filed Decenber 1, 2004. For the reasons expressed bel ow, we
grant Defendant’s Motion for Summary Judgnent and di sm ss
plaintiff’s Conpl aint.

Specifically, we find that plaintiff has not net her

burden of establishing a claimunder the Anericans with
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Di sabilities Act (“ADA")L

PROCEDURAL BACKGROUND

On March 15, 2004 plaintiff Wanda E. Mendez filed a
two-count Conplaint in the United States District Court for the
Eastern District of Pennsylvania. On March 25, 2004 def endant
filed its answer and affirmative defenses.

Count One of plaintiff’s Conpl aint avers a cause of
action for discrimnation pursuant to the ADA. Specifically,
plaintiff asserts that defendant failed to provide plaintiff with
reasonabl e accommodati ons and that defendant term nated her
enpl oynment based upon her disability. Plaintiff seeks damages of
$75,000 and reinstatenment to her forner position.

In Count Two, plaintiff alleges that defendant viol ated
the ADA by termnating her in retaliation for bringing a workers’
conpensation claim Plaintiff seeks damnages of $75,000 for this
case.

JURI SDI CT1 ON

Federal question jurisdiction provides district courts
with original jurisdiction to hear civil clains arising under
“the Constitution, laws, or treaties of the United States."

28 U.S.C. 81331. In this case, the court may properly assert
jurisdiction under Section 1331 because plaintiff’s clains arise

under federal | aw

. 42 U.S.C. §8§12101-12213.



PLAI NTI FF* S CONTENTI ONS

Plaintiff clainms that on Novenber 9, 2001 she sustai ned
a work-related injury to her |unbar spine involving a central
herni ated di sc and aggravati on of degenerative disc disease.?
Plaintiff asserts that on August 2, 2002 she provi ded defendant
wi th nmedical restrictions concerning her injury but that
defendant failed to nake reasonabl e acconmpdati ons for her.3

Plaintiff contends that defendant term nated her
position on August 7, 2002 because of her perceived disability.
Plaintiff further contends that defendant term nated her
enploynment in retaliation for her bringing a state workers
conpensation cl ai m

Based upon the pleadings, record papers, affidavits,

exhi bits, and depositions, the pertinent facts are as foll ows:

FACTS
On March 16, 2001 plaintiff Wanda E. Mendez was hired

at Pilgrims Pride Franconia plant in the Turkey Packagi ng

2 Conpl ai nt paragraph (“f”) 11

3 Def endant’ s Statenment of Uncontested Facts (“Facts”) 7 1.
Plaintiff filed Plaintiff’s Reply to Defendant’s Statenment of Uncontested
Facts on Decenber 1, 2004. In it plaintiff adnmits to many of defendant’s
“uncontested” facts but denies sone of them In citing to defendant’s
docunent, we refer only to facts which are uncontested.
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Departrment.* On Novenber 9, 2001 plaintiff sustained a work-
related injury while on the job.®> Following her injury plaintiff
was placed on light duty work.?®

Approxi mately one nonth after her injury, plaintiff
applied, was interviewed, and hired, for a position in the
Qual ity Assurance (“QA") Departnment at Pilgrims Pride.” In the
QA Departnent, enpl oyees nonitor processing standards and the
quality of neat products, which requires the enployee to check
chi cken tenperatures, nonitor the weights of products and inspect
chi cken sal ad for unwanted bones.?

From January 29, 2002 through July 25, 2002 plaintiff
met with defendant’s doctors on 11 occasions. After each visit
an Injury Status Report was prepared which contai ned work
restrictions based upon plaintiff’'s condition.® The Injury
Status Report reveal that plaintiff’'s restrictions fluctuated

during that period. For instance, beginning on May 28, 2002, she

4 Conplaint | 7.
5 Compl aint 7 11.
6 Not es of Testinmony of Wanda E. Mendez before the Wrkers’

Conpensati on Conmi ssion, Novenmber 5, 2003 (“Mendez Testinony”), Exhibit 7 to
Def endant’ s Menorandum in Support of Defendant’s Mtion for Summary Judgnent
(Def endant’ s Menorandum) at page 90.

! Not es of Testinmony of the deposition of Wanda E. Mendez,
Sept ember 15, 2004 (“Mendez Deposition”), Exhibit 4 to Defendant’s Menorandum
at pages 89-90.

8 Affidavit of Barbara Davis dated Novenber 11, 2004
(“Davis Affidavit”), Exhibit 1 to Defendant’s Menorandum ¢ 5.

9 Restrictions, Exhibit 5 to Defendant’s Menorandum
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was restricted frombending. This restriction continued through
June 27, 2002, at which tine a restriction allow ng her to bend
“occasionally” was placed on her. This occasional bending
restriction was placed on plaintiff follow ng an exam nati on on
July 25, 2002 with defendant’s doct or

In addition, plaintiff had lifting restrictions placed
on her during this sane period. |In January 2002 she was |limted
to occasional lifting of 1 to 10 pounds for fl oor-knuckle and
shoul der-overhead lifts, and 11 to 20 pounds for knuckl e-shoul der
[ifts. In March she began to be able to lift 11 to 20 pounds
occasionally for floor-knuckle and shoul der-overhead lifts. By
June plaintiff was able to lift occasionally 21 to 30 pounds by
knuckl e- shoul der and shoul der-overhead lifts. On July 25, 2002
her restrictions were nodified to allow her to Iift between
21 and 30 pounds in all manners frequently.

Plaintiff’s supervisors received copies of these
restrictions and nodified her tasks to conformto the
restrictions.® Mss Mendez was able to performall of the

A tasks, with accommodations.! The only job plaintiff could

10 Facts | 4.

n Facts 7 4. Mendez Deposition at pages 53, 56-58 and 60.
Davis Affidavit 9 6-10; Affidavit of Elizabeth Mral es dated Novenber 11,
2004, Exhibit 3 to Defendant’s Menorandum 11 4-5; Work Restrictions of
Wanda E. Mendez from January 29, 2002 through July 31, 2002 (“Restrictions”),
Exhi bit 5 to Defendant’s Menor andum
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not do in the QA position was bending to check for bones. *?

Plaintiff was always in pain on the job, but any
bending made it worse.®® Her pain never got better while she was
with Pilgrinis Pride.* Even with the bending, and the increased
pain, plaintiff was able to conplete the task of checking for
bones whenever it was assigned to her, including on days in
January, May, and August 2002. %

In early August 2002 M ss Mendez provided Pilgrims
Pride with restrictions fromDr. Mark J. Cerciello, which limted
her to lifting less than 25 pounds and limted her from
repetitive lifting.'® At the tine plaintiff presented these
restrictions to defendant, she already had a simlar restriction
dated July 25, 2002 for “occasional” bending.* In My and early

June 2002, plaintiff presented defendant with a no-bendi ng

12 Mendez Deposition at page 60.

13 Mendez Testinmony at page 87.

14 Mendez Testinmony at page 85.

B Davis Affidavit § 10; Mendez Deposition, at pages 53 and 57-58.
A factual dispute exists as to whether defendant provided plaintiff with
accommodat i ons regardi ng bending. Defendant mmintains that it all owed
plaintiff to use a conveyor belt when checking for bones which elimnated the
need for her to bend over. Defendant contends that it instructed plaintiff
how to squat instead of bending over at the waist when checking for chicken
bones and that plaintiff told defendant she could do this task. Plaintiff
mai nt ai ns that she had not been given the option to use the conveyor belt and
that she had not been instructed in any alternative nmeans to exam ne for
bones. As discussed bel ow, these factual disputes are not material to our
det ermi nati on.

16 Mendez Deposition at pages 99-100; Restrictions at page 12.

o Restrictions at page 11.



restriction for which she was acconmobdat ed. *®

At sonme point while she was still enployed with
defendant, plaintiff consulted with a conpany doctor, which
reveal ed that she had a disc herniation that was a pernmanent
injury.?

On August 7, 2002 plaintiff was directed to obtain a
five-pound tuna sanple for a United States Food and Drug
Adm nistration inspection.?® Plaintiff delayed obtaining the
sanpl e because she “was in a lot of pain”, but she did at sone
poi nt provide the sanple.? On August 7, 2002 def endant

indicated to plaintiff that her enpl oynent was term nated for

18 Restrictions at page 8-9; Davis Affidavit § 7; Mendez Deposition

at page 101.

19 Mendez Testinmony at page 85.

0 Davis Affidavit  11; Affidavit of Al an Landis dated Novenber 10,
2004, Exhibit 2 to Defendant’s Menorandum 1Y 3-6; Mendez deposition at 119.

There is a factual dispute as to whether defendant instructed
plaintiff to obtain additional sanples. Defendant maintains that plaintiff
was told on August 6, 2002 to obtain the tuna sanples by that day and that she
failed to do so. Defendant also maintains that plaintiff was told early in
t he norni ng on August 7, 2002 to conplete the task, but that plaintiff failed
to conplete the task until some tinme in the afternoon

Plaintiff maintains that she was not told on August 6, 2002 to
coll ect any sanmples. Plaintiff acknow edges at one point on August 7, 2002
that she was told to get the sanples in the norning and that she failed to do
so within the time she was suppose to get it. (Mendez Testinony at 13.)

Plaintiff contradicted her own testinony in the sane proceeding,
testifying that she was not instructed to get the tuna until 1:00 p.m on
August 7, 2002. (Mendez Testinony at 114-115.) Shortly before that testinony
plaintiff testified that she did not bring the tuna sanple in the norning
because she “was in a lot of pain”. (Mendez Testinony at 113.)

As di scussed bel ow, these factual disputes are not materi al
There is no dispute that plaintiff was told at sone point to obtain the
sampl es and that she del ayed in doing so because she was in pain.

2 Mendez Testinony at page 113.
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failing to provide the sanple on tine.?

After her discharge, plaintiff applied for
Social Security Disability benefits.?® In the application,
plaintiff made several sworn statenents concerning her inability
to work. In the application, plaintiff indicated that she was
seeki ng benefits because she “becane unable to work because of
any [sic] disabling condition on August 7, 2002”, and that she is
still disabled.? She averred that “I amtwenty four hours a day
and seven days a week with constant pain and disconfort. M
physi cal capabilities are very poor.”?

At anot her part of her application, plaintiff answered
that “1’mnot able to work or sit or stand for no | onger than
10 to 15 mnutes with out [sic] feeling severe pain and
di sconfort.”?2°

In addition, plaintiff testified that despite trying
various treatnents, her pain continued and her condition

declined.? In her application she wote “I bee [sic] through

22
at page 119.

Davis Affidavit T 11; Landis Affidavit Y1 3-7; Mendez Deposition

= Application for Social Security Disability Benefits of
Wanda E. Mendez signed Cctober 21, 2003 (“Mendez Application”), Exhibit 6 to
Def endant’ s Menorandum at page 1.

2 Mendez Application at page 1.

% Mendez Application at pages 13-14.

% Mendez Application at pages 5 and 17.

21 Mendez Application at page 17.
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different treatnents and nedi cations, but | have no [sic] gotten
any inprovenent[. My condition is worse.”?8

Plaintiff notes that she could only clinb 4 to 5 steps
at a tinme because of pain® and that she could only wal k for
20 feet on level ground w thout stopping because of “a stapping
[sic] sharp pain on ny right |eg.”?3

Moreover, plaintiff contends that she cannot carry
10 or nore pounds and that she cannot |ift anything because of
pain and di sconfort, that she is very depressed and does not go
out.3 She gets upset with criticism she has difficulty in
public, she becones frustrated and cannot nmanage changes in her
daily schedule.* Furthernore, plaintiff has been referred to a
psychol ogi st or psychiatrist to help cope with the pain.?*

M ss Mendez experiences constant pain which causes her
to get only four hours of sleep a night.3** The pain affects
plaintiff's ability to concentrate. Plaintiff’s sister hel ps her
remenber and wites her appointnents on a calendar. Plaintiff

asserts that she does not make deci sions on her own, and she

2 Mendez Application at page 17.

2 Mendez Application at page 5.

0 Mendez Application at page 5.

3 Facts f 21.
32 Facts f 21.
3 Facts f 21.
3 Facts f 21.



requires assistance with her daily activities. Finally plaintiff
avers that she depends on her sister and daughter to hel p her
shop, pay bills, carry out the trash, and perform housework.

In her application, plaintiff admts that prior to her
di scharge she was able to performher job with the acconmodati ons
provi ded by her enpl oyer. 3

The Social Security Adm nistration issued a Notice of
Award on January 12, 2004. 1In that decision, the Comm ssioner
found that plaintiff became di sabled on August 7, 2004 and

awar ded plaintiff $586.00 per nonth in benefits.?

STANDARD OF REVI EW

In considering a notion for summary judgnent, the court
must determ ne whet her “the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
material fact and that the noving party is entitled to judgnment
as a matter of law" Fed.R Cv.P. 56(c);

Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 106 S.Ct. 2505,

91 L.Ed.2d 202 (1986); Federal Hone Loan Mrtgage Corporation v.

Scottsdal e I nsurance Conpany, 316 F.3d 431, 433 (3d Gr. 2003).

% Facts T 21.

% Mendez Application at pages 14 and 16.

37 Mendez Application at page 18.
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Only facts that may affect the outcone of a case are
“material”. Mreover, all reasonable inferences fromthe record

are drawn in favor of the non-npbvant. Anderson, supra.

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enent on

which it bears the burden of proof. See WAtson v. Eastnman

Kodak Conpany, 235 F.3d 851, 857-858 (3d G r. 2000).

A plaintiff cannot avert summary judgnent with
specul ation or by resting on the allegations in her pleadings,
but rather nust present conpetent evidence fromwhich a jury

could reasonably find in her favor. R dgewood Board

of Education v. NE for ME , 172 F.3d 238, 252 (3d Cr. 1999);

Wods v. Bentsen, 889 F.Supp. 179, 184 (E.D. Pa. 1995).

DI SCUSSI ON

Plaintiff brings two distinct ADA clains that have
di ffering burdens of proof.

In Count One of her Conplaint, plaintiff asserts a
di sparate treatnment claim To establish a claimfor disparate
treatment under the ADA, a plaintiff nust neet three el enents:
“(1) She is a disabled person within the neaning of the ADA
(2) She is otherwise qualified to performthe essential function

of the job, with or without reasonabl e accommodati ons by the
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enpl oyer; and (3) She has suffered an ot herw se adverse
enpl oynent decision as a result of discrimnation.” Gaul V.

Lucent Technol ogies, 134 F.3d 576, 580 (3d Cr. 1998).

Count Two of plaintiff’s Conplaint raises a claimof
retaliation. To establish a prima facie case of retaliation the
plaintiff nust show "(1) protected enployee activity; (2) adverse
action by the enployer either after or contenporaneous wth the
enpl oyee's protected activity; and (3) a causal connection
bet ween the enpl oyee's protected activity and the enployer's

adverse action." Krouse v. Anerican Sterilizer Conpany,

126 F.3d 494, 500 (3d Gr. 1997).

I n adj udi cating summary judgnent as to both the
di sparate treatnent and retaliation ADA clains, the court applies
the three step burden shifting framework of MDonnel

Dougl as Corporation v. Green, 411 U S. 792, 93 S. . 1817,

36 L.Ed.2d 668 (1973); Shaner v. Synthes, 204 F.3d 494

(3d CGr. 2000).

Initally, plaintiff nmust nmake a prima facie case of
discrimnation. |If plaintiff nmeets this burden, a presunption of
discrimnation or retaliation arises; and defendant nust then
produce evidence which, if taken as true, permts the concl usion
that there was a nondiscrimnatory or nonretaliatory reason for

t he adverse enpl oynent action. Fuentes v. Perskie,

32 F.3d 759, 763 (3d Gr. 1994).
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| f defendant neets this burden, plaintiff nust produce
"sufficient evidence to raise a genuine issue of fact as to
whet her the enployer's proffered reasons were not its true
reasons for the chall enged enpl oynent actions.”

Sheridan v. E.|I. DuPont de Nenours & Conpany, 100 F.3d 1061, 1067

(3d Cr. 1996) (en banc).
Def endant argues that plaintiff fails to neet its
requi renents under the first and third conponents of the

McDonnel | Dougl as paradigm First defendant agues that plaintiff

has failed to establish a prima facie case for discrimnatory
di schar ge. Def endant argues that plaintiff has not established
that she is either disabled or was perceived as being disabled as
defined by the ADA. Defendant further argues that based upon her
sworn statenments in the social security claim plaintiff fails to
establish that she is a qualified individual. Third, plaintiff
argues that there is not evidence of failure to accommopdat e.

Al ternatively, defendant raises several argunents that,
assum ng plaintiff has established a prima facie case of
di scrimnatory discharge, plaintiff’s action nust still be
di sm ssed. Defendant argues that under the burden-shifting

par adi gm of McDonnel|l Douglas, plaintiff fails to establish that

defendant’s reason for termnating plaintiff was nmere pretext.
Def endant then argues that plaintiff has failed to

establish a retaliatory discharge claim These argunents are
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addressed in order.

Disability

The ADA defines a disability as “(A) a physical or
ment al inpairment that substantially limts one or nore of the
major life activities of [an] individual; (B) a record of such an
i npai rment; or (C) being regarded as having such an inpairnent.”
42 U.S.C. §12102(2).

Concerning the major life activity of working, “[t]he
termsubstantially limts neans significantly restricted in the
ability to performeither a class of jobs or a broad range of
jobs in various classes as conpared to the average person having
conparable training, skills and abilities.”

29 CF.R 81630.2(j)(3)(I).

Def endant contends that plaintiff offers no evidence
that prior to the date of her discharge she was significantly
restricted in her ability to performa class of jobs or broad
range of jobs. Defendant asserts that plaintiff testified that
prior to her discharge she perforned all assigned tasks for her
QA responsibilities. Furthernore, plaintiff testified that only
one of her QA duties, bone inspection, increased her back pain
but she noted that she was still able to performthe task.

Plaintiff asserts that defendant was on notice of her

disability as of Novenber 2001 after she sustained a back injury
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at work. Plaintiff contends that she attended physical therapy
with defendant’s doctors and that one of them after conducting
an MR, concluded that she sustained a permanent herniation.
Plaintiff argues that these injuries severely inpacted daily
functions.

We agree with defendant that plaintiff has failed to
meet her burden. Plaintiff presents no evidence that her back
problens significantly restricted her ability to perform “either
a class of jobs or a broad range of jobs in various classes as
conpared to the average person”. The record presented reveals
that plaintiff, after her Novenber injury, was given |ight duty
wor k before being hired for the QA position for which she had
appl i ed.

The record reveals that her condition brought about
work restrictions that fluctuated in level, but that did not
prohibit her fromworking. Plaintiff does not allege that
defendant did not accommobdate each of plaintiff’s changi ng
restrictions during that period. Further, the record reveals
that in plaintiff’s QA position she was able to performall of
her job functions.

Al t hough the record denonstrates that plaintiff had
restrictions placed on her ability to work, she does not
establish how these restrictions limted her either froma class

of jobs or a broad range of jobs in various classes, as conpared
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to the average person. Plaintiff argues that defendant failed to
i npl enment the restriction inposed by her own treating doctor in
the July 31, 2002 excuse slip. However, plaintiff disregards the
fact that defendant’s physician placed a nearly identical lifting
restriction on plaintiff,* and a nearly identical bending
restriction.® Plaintiff does not allege that she was required
to lift itens in violation of this restriction or of any of the
restrictions.

Under these circunstances, we conclude that plaintiff
has not established that she was di sabled as that termis defined

by 42 U.S.C. §12102(2) and 29 C.F.R §1630.2(j)(3)(1).

Di sparate Treat ment

In her Conplaint, plaintiff alleges that
“[o] n August 7, 2002, Defendant intentionally term nated
Plaintiff’s enploynent due to Plaintiff’s disability or perceived
disability.”% (Enphasis added.) 1In this paragraph, plaintiff
alleges as an alternative basis for relief that, even if she were
not di sabl ed under the ADA, defendant regarded her as so. As

noted earlier, the ADA defines a disability as “(A) a physical or

3 The lifting restriction placed on plaintiff by her physician was

25 pounds. The lifting restriction suggested by defendant’s physician was
21 to 30 pounds.

% Plaintiff’s physician precluded her fromrepetitive bendi ng.

Def endant’ s doctor linmited plaintiff to occasional bending.
40 Compl aint 7 19.
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ment al inpairment that substantially limts one or nore of the
major life activities of [an] individual; (B) a record of such an
impairnment; or (C) being regarded as having such an inpairnent.”
42 U. S. C. 812102(2). (Enphasis added.)

To prove that defendant regarded plaintiff as disabl ed,
plaintiff nust establish that defendant: (1) m stakenly believed
that plaintiff has a physical inpairnment that substantially
limts one or nore major life activities; or (2) m stakenly
believed that an actual, nonlimting inpairnment substantially

l[imts one or nore major |life activities. Sutton v. United

Airlines I ncorporated, 527 U S. 471, 119 S. Ct. 2139,

144 L. Ed.2d 450 (1999). “In both cases, it is necessary that a
covered entity entertain m sperceptions about the individual - it
nmust believe either that one has a substantially limting
i npai rment that one does not have or that one has a substantially
[imting inmpairnment, when in fact, the inpairnment is not so
[imting." Sutton, 527 U.S. at 489, 119 S.C. at 2150,
144 L. Ed. 2d at 466-467.

Even an i nnocent m sperception based on nothing nore
than a sinple m stake of fact as to the severity of an
i ndi vidual's inpairnment can be sufficient to satisfy the

statutory definition of a perceived disability. Deane v. Pocono

Medical Center, 142 F.3d 138, 144 (3d Gr. 1998). The fact that

an enpl oyer is aware of an enployee’s disability, or even that
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t he enpl oyer made accommodati ons for a di sabl ed enpl oyee, is
insufficient to denonstrate that the enpl oyer regarded an

enpl oyee as disabled. Kelly v. Drexel University, 94 F.3d 102,

105 (3d GCr. 1996); Sharkey v. Federal Express, No. 98-CVv-3351,

2001 U.S. Dist. LEXIS 72, at *21-22 (E.D. Pa. January 9,
2001)(Gles, CJ.).

Def endant maintains that plaintiff has failed to
present any evidence to establish that defendant regarded
plaintiff as disabled as defined by Sutton. In her nmenorandumin
response to defendant’s notion for summary judgnent, plaintiff
does not respond to defendant’s argunent. After review ng the
record, we agree that plaintiff presented no evidence that
def endant regarded her as disabl ed.

We agree with defendant that plaintiff cannot claima
di scrimnatory di scharge based on “perceived disability” when she
claims an inability to performwork which her enployer believed
she could do when the enpl oyer gave her reasonabl e accommobdati on
so that she could performthe work. The record denonstrates that
def endant clearly believed that defendant was capabl e of working
despite her disability.

Defendant initially placed plaintiff on light duty work
followng her injury. Thereafter, on plaintiff’s application,
defendant hired her for a QA position. The record further shows

that defendant nodified plaintiff’s work requirenents in
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conformance with the applicable work restrictions and that she
was able to do her job with these accommobdati ons.

The record also reflects that, if anything, plaintiff
percei ved herself to be nore disabled than both defendant and her
own doctor determned. This is indicated by plaintiff’s belief
that she could not bend at all, when her own doctor indicated she
coul d bend occasionally.

Accordingly, we conclude that no reasonable jury could
find that defendant regarded plaintiff as disabled. Therefore
plaintiff cannot establish a “perceived disability” basis to
establish the first elenent in her prim facie case under the
ADA.

Acconodati on

The ADA prevents enployers fromdi scrimnating agai nst
qualified individuals on the basis of a person’s disability.
Specifically 812111 of the ADA defines a “qualified individual
with a disability” as a person “wth a disability who, with or
W t hout reasonabl e accommobdati on, can performthe essenti al
functions of the enploynent position that such individual holds
or desires.” 42 U S. C. 812111(8).

Def endant contends that plaintiff fails to establish
that she is otherw se capable of performng the essenti al
function of the job, with or without acconmobdation. In support

of its contention defendant relies on plaintiff’s social security
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application and her statenents therein, including that she becane
di sabl ed on August 7, 2004. Defendant asserts that these
statenments preclude plaintiff’s ADA cl ai ns.

In response, plaintiff relies on the decision of the

United States Suprenme Court in Ceveland v. Policy Managenent

Systens Corporation, 526 U.S. 795, 119 S. Ct. 1597,

143 L. Ed.2d 966 (1999). Plaintiff contends that (O evel and stands
for the proposition that pursuit of a social security claimdoes
not necessarily preclude an ADA claim Plaintiff argues that
“Her undi sputed ability to performthe essential functions of her
job until her termnation is not inconsistent with her total
disability for Social Security purposes AFTER her term nation.”*%
(Emphasis in original.) Plaintiff asserts that she only needs to
establish that she was a qualified individual with a disability
prior to her term nation.

In Ceveland the Suprene Court addressed the effect of
a social security claimon an ADA claim The Court noted that
“[t] he ADA seeks to elimnate unwarranted di scrim nation agai nst
di sabled individuals in order to both guarantee those individuals
equal opportunity and to provide the Nation with the benefit of
their consequently increased productivity.” develand,
526 U.S. at 801, 119 S.Ct. at 1601, 143 L.Ed.2d at 974.

The Court further explained that the Soci al

4 Wanda E. Mendez's Brief in Opposition to Defendant’s Mdtion for
Sunmary Judgnent at pages 9-10.
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Security Act assists disabled individuals, who are defined under
the act as persons with an “inability to engage in any
substantial gainful activity by reason of any...physical..

i mpai rment” which has lasted or will likely last for at |east one
year. 42 U S.C. 8423(a)(1). The inpairnment nust be of the kind
that woul d prevent the person fromreturning to her previous work
or, considering such factors as the person’s education, age and
wor k experience, would keep her from “engag[ing] in any any other
ki nd of substantial gainful work which exists in the national
econony.” 42 U S.C. 8423(d)(2)(A.

The two acts differ in that Social Security Act does
not consider the issue of reasonabl e accommodati on. The Suprenme
Court noted that the Social Security Act does not get into the
i ssue of reasonabl e accommobdati on because its statutory goal is
to provide seriously disabled persons “critical financial
support” on a tinely basis and that the issue of reasonable
accommodation is highly fact-specific such that the tinme for
proper inquiry into it could unduly delay disabled individuals
fromreceiving necessary financial support. Ceveland,

526 U.S. at 803, 119 S.Ct. at 1602, 143 L.Ed.2d at 975.

Furthernore, the Court reasoned that a situation could
ari se where “an ADA suit claimng that the plaintiff can perform
her job w th reasonabl e accommbdati on may well prove consi stent

with an SSDI claimthat the person could not performher own job
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(or other jobs) without it.” Ceveland, 526 U S. at 803,

119 S.Ct. at 1602, 143 L.Ed.2d at 975. (Enphasis in original.)
A person may qualify for social security benefits because the
person is unable to engage in gainful activity because of the
disability, but may al so succeed under the ADA because with
reasonabl e accommodati ons, the person m ght be able to work.

Al t hough a social security claimdoes not necessarily
preclude an ADA claim the Suprene Court suggested that cases may
ari se where the fornmer may genuinely conflict with the latter,
such that summary judgnent may be appropriate as to the ADA

claim develand, supra. The Court stated:

An ADA plaintiff bears the burden of
proving that she is a "qualified
individual with a disability" -- that
is, a person "who, with or wthout
reasonabl e accommodati on, can perform
the essential functions"” of her job.

42 U.S.C. 812111(8). And a plaintiff’s
sworn assertion in an application for
disability benefits that she is, for

exanple, "unable to work" will appear to
negate an essential elenment of her ADA
case -- at least if she does not offer a

sufficient explanation. For that
reason, we hold that an ADA plaintiff
cannot sinply ignore the apparent
contradiction that arises out of the
earlier SSDI total disability claim
Rat her, she nust proffer a sufficient
expl anat i on.

Clevel and, 526 U S. at 806, 119 S. Ct. at 1603,
143 L. Ed. 2d at 976-977.

To defeat summary judgnent, that explanation nust be
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sufficient to warrant a reasonable juror's concluding that,
assumng the truth of, or the plaintiff's good-faith belief in,
the earlier statenent, the plaintiff could nonethel ess perform
the essential functions of her job, with or without reasonable
accommodation. Ceveland, 526 U.S. at 807, 119 S.C. at 1604,
143 L. Ed. 2d at 977.

In her social security application filed October 30,
2003, plaintiff indicates that “I becane unable to work because
of ny disabling condition on August 7, 2002."% She also stated
that “1 amstill disabled”.® Plaintiff proclains in her
application that she cannot work at any job because she
experiences debilitating pain requiring her to rest if she sits,
stands or wal ks for nore than ten m nutes.* She avers that she
is “twenty four hours a day and seven days a week w th constant
pai n and disconfort”.®

Plaintiff, in assessing her own condition, notes that
her “physical capabilities are very poor.”% She asserts the
conclusion that she is “not able to work” because “who wants to

hi re sonebody that can not [sic] sit, or stand, bend, [or] wal k

42 Mendez Application at page 1.
43 Mendez Application at page 1.
4 Mendez Application at page 13.
4 Mendez Application at page 14.
46 Mendez Application at page 14.
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nmore than five or ten mnutes without getting a rest in between
due to nmy pain.”% The Social Security Admi nistration found
t hese statenents convincing and awarded plaintiff benefits.

As discussed in develand, we conclude plaintiff’s
statenments negate an essential conmponent of plaintiff’s ADA
claim The second elenent of a prima facie ADA claimrequires
plaintiff to show that “with or w thout reasonabl e accommobdati on
[ she] can performthe essential functions of her job.”

Gaul, supra. “[T]he attainnment of disability benefits is

certainly sone evidence of an assertion that woul d be
i nconsistent with the argunent that the party is a qualified

i ndi vi dual under the ADA.” Mdtley v. New Jersey State Police,

196 F.3d 160, 166 (3d G r. 1999).

To defeat defendant’s notion for summary judgnent,
plaintiff nust offer sonme explanation for the apparent
i nconsi stencies regarding the extent of injuries. C eveland,

supra; Motley, supra. In her nenorandum opposi ng sumrary

judgnent, plaintiff offers the follow ng expl anati on.

Plaintiff argues that she nust establish that she was a
qualified individual able to work with accommodations prior to
her term nation, not that she is qualified after her term nation.
She argues that her inability to work followi ng her term nation

does not nean she was unable to work before her term nation.

a7 Mendez Application at page 13.
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Plaintiff also argues that O eveland is distinguishable
fromthe wwthin matter because it involved a case in which the
i nconsi stency between the statenents concerned the sane tine
period. Plaintiff notes that in Ceveland plaintiff sought
soci al security benefits beginning six nonths before her
termnation, such that there was on overlap between the tine she
i ndi cated she was di sabl ed for social security purposes and the
time for which she sought relief under the ADA. Plaintiff also
contends that the Social Security Act does not address the issue
of reasonabl e acconmodati ons.

Plaintiff also relies on O eveland for the prem se that
a plaintiff’'s disability may change over tine. Plaintiff argues
that a plaintiff’'s statenents at the tine of a social security
application may not reflect that individual’s abilities at the
time of the enploynent decision.

For the follow ng reasons we conclude that plaintiff’'s
expl anati on woul d not warrant a reasonable juror to concl ude that
plaintiff could performthe essential functions of her job, with
or w thout accommmodati ons.

For the purpose of receiving social security benefits,
disability is defined as "a severe inpairnent, which nakes you
unabl e to do your previous work or any other substantial gainful
activity which exists in the national econony."

20 C F.R 8404.1505(a). In her social security application
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plaintiff averred that her injury began on Novenber 9, 2001.

In response to the question “Wen did you becone unabl e
to work because of your illnesses, injuries or conditions?” she
answered “11/9/01" adding the phrase “nodified duty.”*® Two
guestions |ater on the application, she responded “yes” to the
guestion of whether she returned to work after her injury date,
but she also wote in the phrase “nodified duty”.

In granting plaintiff social security disability
benefits, the Social Security Adm nistration had to concl ude that
she was unable to perform her “previous work”. In |light of
plaintiff identifying that her injury occurred on Novenber 9,
2001, that she had been working since then on nodified duty, and
that her disabling condition rendered her unable to work as of
August 7, 2002, this conclusion as to her previous work had to
have been nmade in reference to her nodified work. Accord,

Foster v. Pathmark, No. 99-CV-3433, 2002 W. 442825

(E.D. Pa. March 6, 2002)(Reed, S.J.).

Plaintiff contends that the findings of the Soci al
Security Adm nistration should be di scounted because def endant
has attested that plaintiff was able to performher job prior to
termnation. Plaintiff essentially argues that these nore
debilitating conditions arose sonetine foll ow ng her discharge.

W di sagree.

8 Mendez Application at 14.
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Plaintiff ignores the | anguage of the ADA which
requires her to prove that “wth or w thout reasonable
accommodation, [she] can performthe essential functions of the
enpl oynent position that such individual holds or desires.”

42 U.S.C. 812111(8). The |language of the Act does not provide
t hat she nmust show that she once could performthe job. Rather,
she nust establish that she can performthe essential functions
of the position. The need to show a present ability to perform
the duties of the job is even nore clear because plaintiff as
part of the relief she requests, seeks reinstatenent to her
former position, past incone, benefits and earnings, together
with future inconme, benefits and earnings.*

Plaintiff details numerous problens in her social
security application that she avers prevent her from being able
to work anywhere. She offers no explanation as to how she could
work with these conditions or as to what acconmodati ons woul d be
necessary to enable her to work with these conditions.

Accordingly, we are not persuaded that plaintiff’s
expl anation woul d warrant a reasonable juror concl uding that
plaintiff could performthe essential functions of her job, with

or without acconmobdati ons.

49 Conpl ai nt |7 20-24, as well as the prayer for relief to Count One.
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Fai lure to Accommodat e

In the alternative, defendant argues that plaintiff has
failed to identify what accommodati on defendant shoul d have
provi ded. Defendant contends that plaintiff ignores or
m sapplies her own doctor’s restriction |etter which placed
restrictions consistent wwth those of defendant’s doctor.

Addi tional ly, defendant asserts that plaintiff ignores the

testi nony of defendant officials Barbara Davis and Eli zabeth
Moral es who both testified that accommopdati ons were nmade by their
instructing plaintiff in alternative nmeans for exam ning chicken
bones that did not require bending.

In this case, plaintiff argues that her doctor provided
defendant with a restriction that she could not bend, and that
defendant failed to abide by that restriction. She contends
that, follow ng her giving defendant the note from her doctor,
defendant failed to nove her to a job that did not require
bending. Plaintiff’s argunent for accommobdation is best summed
up in her deposition:

| feel discrimnation because | got this
injury at work and | couldn’t do the
work they want ne to do and instead of
changing me from position, they fire ne
because | can’t do ny work on ny

bendi ng, ny restrictions. | canme from
my own doctor with restrictions and that
same week they fire me. They say they
can’t deal wth the other doctor

restrictions.

(Mendez Deposition at page 99.)
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As to the issue of reasonable accommodations, plaintiff
has the burden of identifying an accommodati on whose costs do not

on their face outweigh the benefits. Walton v. Mental Health

Associ ati on of Sout heastern Pennsyl vania, 168 F.3d 661, 670

(3d Cir. 1999). If plaintiff nmeets her burden, then defendant
has the burden of show ng that such acconmmobdati on woul d have

created an undue hardship. Skerski v. Tine Warner Cabl e Conpany,

257 F.3d 273, 284 (3d Cir. 2001).

Whet her defendant instructed plaintiff in alternatives
to bending, is an open question of fact. Defendant asserts that
plaintiff cannot refute the testinony of her two supervisors that
they instructed her in these alternatives. However, plaintiff
does refute this testinony, arguing that she was not instructed
in any alternatives. 1In doing so she raises a factual issue.

Whet her this factual issue is material, is a different
matter. Making all factual inferences in favor of plaintiff as
we are required to do, and thus assum ng that defendant had not
provided plaintiff with accommopdati ons that would elimnate her
need to bend at all, we neverthel ess conclude plaintiff has not
sust ai ned her burden of identifying an acconmodati on t hat
def endant woul d be required to nake.

Plaintiff’s request for additional accommodati ons
arises fromthe restrictions set by her own doctor. She argues

that she provided defendant with the restrictions from her doctor
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but i nstead of accommodating her by not nmaki ng her bend or noving
her to a job that required no bendi ng, she was told that
restrictions fromoutside doctors could not be applied. She
argues that she was told to wait until she saw the doctor again
bef ore any additi onal accommobdati ons woul d be made.

Plaintiff’s request for work that would not require her
to bend at all arises froma m sunderstanding of the restrictions
provi ded by her doctor. Plaintiff testified that she thought her
doctor had issued a different set of restrictions than
defendant’ s but that she could not renenber how they were
different.® The record reveals that contrary to plaintiff’'s
belief that the restrictions were different as to bendi ng, they
wer e not .

Accordi ngly we conclude that plaintiff has not
identified any additional accommobdati on that defendant shoul d

have made.

Reason for Terni nation

Def endant argues alternatively that, assum ng that
plaintiff has established a prinma facie case, plaintiff has not

fulfilled her obligation under the MDonnell Douglas burden-

shift.

As di scussed above, once plaintiff establishes a prima

0 Mendez Deposition at page 101.
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facie case, a presunption of discrimnation arises and def endant
must then produce evidence which, if taken as true, permts the
conclusion that there was a non-discrimnatory or non-retaliatory

reason for the adverse enploynent action. Fuentes, supra.

| f defendant neets this burden, plaintiff nmust produce
"sufficient evidence to raise a genuine issue of fact as to
whet her the enployer's proffered reasons were not its true
reasons for the chall enged enpl oynent actions." Sheridan,
100 F. 3d at 1067.

Def endant presented evidence that plaintiff was
di scharged for failing to obtain a tuna sanple on tine for a
governnent inspection. Defendant’s evidence is that plaintiff
was told on August 6, 2002 by her supervisor Barbara Davis to
obtain five, five-pound sanples of tuna for an upcom ng
i nspection by the United States Food & Drug Adm ni stration.
Ms. Davis told plaintiff to bring the sanples that day to the QA
office refrigerator. Defendant asserts that plaintiff failed to
do so and that, when asked the next norning why she failed to
secure the sanples, she indicated that she had sinply forgotten
to do so.

Ms. Davis told plaintiff early on the norning of
August 7, 2002 to immedi ately conplete the task. Plaintiff again
failed to collect the sanples. Later that afternoon, after the

FDA had arrived to retrieve the sanples, plaintiff brought the
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sanple to the refrigerator. Defendant asserts that when
plaintiff was confronted about bringing the sanple | ate, she
of fered no reason for her refusal to abide by her supervisor’s
di rectives and she appeared unconcerned about not acconpli shing
t he assigned task. Defendant contends that plaintiff was
termnated for failing to retrieve this sanple in tine for the
i nspecti on.

This evidence, if taken as true, permts the concl usion
that there was a non-discrimnatory or non-retaliatory reason for

t he adverse enpl oynent action. Fuentes, supra. The evidence

establishes that plaintiff was termnated for failing to tinely
performan inportant task. Accordingly, we conclude that
def endant has satisfied its burden of articulating a legitimte,

non-di scrimnatory reason for plaintiff’s term nation

Pr et ext

Under the McDonnell Dougl as franmework, the burden then

shifts to the plaintiff to establish that defendant’s stated
reason for termnating her was a pretext for discrimnation.
Plaintiff contends that defendant’s presentation of facts is not
credible. Plaintiff argues that she was not told on October 6,
2002 to retrieve the sanples. She argues that no one had

i npressed upon her the urgency of the task. Furthernore,

plaintiff asserts that when she finally submtted the sanple, she
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was told to report to human resources the next day and that when
she did so, she was fired by a human resource person w t hout
expl anat i on.

In nmeeting her burden, plaintiff cannot “avoid summary
judgnent sinply by arguing that the factfinder need not believe
the defendant's proffered legitimte explanations.” Fuentes,

32 F. 3d at 764. However a plaintiff does not have to “adduce
evidence directly contradicting the defendant's proffered
legitimate explanations.” 1d. Rather,
to avoid sunmary judgnment, the
plaintiff's evidence rebutting the
enployer's proffered |legitimate reasons
must allow a factfinder reasonably to
infer that each of the enpl oyer's
prof fered non-discrimnatory reasons ..
was either a post hoc fabrication or
otherwise did not actually notivate the
enpl oynent action (that is, the
proffered reason is a pretext).

Fuent es, supra.

Plaintiff can neet this burden by "denonstrat[ing] such
weaknesses, inplausibilities, inconsistencies, incoherencies, or
contradictions in the enployer's proffered legitinate reasons for
its action that a reasonable fact-finder could rationally find
them "unworthy of credence' and hence infer ‘that the enployer
did not act for [the asserted] non-discrimnatory reasons.’”
Fuentes, 32 F.3d at 765. (Enphasis in original.)

We conclude that plaintiff’s explanation amunts to

little nore than an argunment that the factfinder need not believe
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defendant’ s explanation. Plaintiff raises factual disputes as to
how many tinmes plaintiff was told to retrieve the sanple, how
many sanples she was to obtain, and on what date she was first
told to secure the sanples, but there is no dispute that she was
told at | east once to get the sanple by a certain tinme, and that
she failed to do so. Therefore, plaintiff does not denonstrate
any inplausibilities or inconsistencies with enployer’s proffered
reason for term nating her

Plaintiff asserts that she was not aware that tine was
of the essence. However, her testinony before the Wrkers’
Conpensati on Conmm ssi on suggests ot herwi se. Before the
Comm ssion plaintiff was asked “[a]nd you didn’t bring the
sanpl es of tuna sal ad when were supposed; did you?” to which she
responded “No, | didn’t bring in the norning, the afternoon.”>

Plaintiff has presented no evidence or argunents that
woul d make a reasonable factfinder rationally concl ude that
defendant’s proffered reason for term nati on was unworthy of
credence. Accordingly, even if she has established a prima facie
case, because she fails to neet her burden under the MDonnel

Dougl as framework, her disability discrimnation claimnust fail.

o1 Mendez Testinony at page 13.
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Retal i ati on

Count Two of plaintiff’s Conplaint alleges that
defendant termnated plaintiff’s enploynent in retaliation for
plaintiff filing a state workers’ conpensation claim To
establish a prima facie case of retaliation plaintiff nust show
(1) plaintiff engaged in protected enployee activity; (2) adverse
action by the enployer either after or contenporaneous wth
plaintiff’s protected activity; and (3) a causal connection
between plaintiff’'s protected activity and defendant’ s adverse

action. Kr ouse, supra.

Plaintiff has the burden to “produce at |east sone
evi dence that connects the dots between her claimfor workers
conpensati on and her term nation, such as adverse personnel
action pronptly after her workers' conpensation clai mwas nade
[or] statenents by supervisors referencing her claim?”

Landnesser v. United Air Lines, Inc., 102 F. Supp.2d 273, 278

(E.D. Pa. 2000)(Reed, S.J.)(Enphasis in original.)

Def endant contends that plaintiff has failed to neet
her burden as to this claim |In her nmenorandumin response to
defendant’s notion for sunmary judgnent, plaintiff does not
respond to defendant’s argunent. Plaintiff stated in her
deposition that she had no information that indicates she was

term nated based on a workers’ conpensation claim ?®

52 Mendez Deposition at pages 136-137.
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As noted above, plaintiff may not rest on the

al l egations of her conplaint. R dgewdod Board of Educati on,

supr a. Additionally, plaintiff filed her worker’s conpensation
clai mon August 9, 2002, two days after her termnation.> After
reviewing the record, we agree with defendant that plaintiff has
failed to establish a retaliation claim Accordingly we grant
Defendant’s Motion for Summary Judgnent on Count Two of
plaintiff’s Conpl aint.

Concl usi on

For the reasons di scussed above, we grant Defendant’s
Motion for Sunmary Judgnent. We enter judgnent in favor of
def endant on both counts of the Conplaint and dismss plaintiff’s

Conpl ai nt .

53 ClaimPetition for Workers’ Conpensation dated August 9, 2002,

Exhi bit 8 to Defendant’s Menor andum
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WANDA E. MENDEZ,

L

) Civil Action

Plaintiff ) No. 04-CV-01095
_ )
VS. _ )
_ )
PILGRIM S PRI DE CORPCORATI ON, )
_ )
Def endant )

ORDER

NOW this 25th day of August 2005, upon consi deration of

Def endant’s Mdtion for Summary Judgnent filed Novenber 15, 2004;

upon consi deration of the Menorandumin Support of Defendant’s

Mbtion for Sunmmary Judgnent filed Novenber 15, 2004: upon

consi deration of Wanda E. Mendez’'s Brief in Opposition to

Def endant’s Motion for Summary Judgnment fil ed Decenber 1, 2004;

and for the reasons contained in the acconpanyi ng Menorandum

IT 1S ORDERED that Defendant’s Mtion for Sunmary
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Judgnment i s granted.

| T 1S FURTHER ORDERED that plaintiff’'s Conplaint is

di sm ssed.

BY THE COURT:

[ s/ James Knol |l Gardner

Janmes Knol |l Gardner

United States District Judge
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