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In this suit, the trustees of a nmulti-enployer pension
pl an seek to recover ERISA withdrawal liability from severa
corporate affiliates and individual owners of a bankrupt shipping
conpany. The plaintiffs allege that the corporate affiliates are
liable as “alter egos” of the original conpany and that the
i ndi vi dual owners are |iable under a piercing-the-corporate-veil
t heory.!?
The defendants have noved to dism ss on the ground that

ERI SA does not permt liability to be inposed under either an

This suit is related to another ERI SA action pending before
this Court. Governnent Dev. Bank for Puerto Rico v. Holt Marine
Termnal, Inc., Cv. No. 02-7825 (E.D. Pa. filed Cct. 10, 2002).
Both this suit and Governnent Devel opnent Bank seek to recover
wi thdrawal liability triggered by the bankruptcy of the sane
conpany, NPR, Inc., but the two suits involve different pension
pl ans and different, but overl apping, defendants. Both suits
advance simlar theories of alter ego liability and veil
pi ercing, and the defendants in Governnent Devel opnent Bank have
filed a notion for sunmary judgnent raising argunents simlar to
those raised in this notion to dism ss.




alter ego or a veil piercing theory. This appears to be an issue
of first inpression in this circuit. The Court finds that both
the plaintiffs’ alter ego and veil piercing clains are
perm ssi bl e under ERISA. The relevant statutory | anguage is not
so conprehensive as to preclude the availability of alter ego or
veil piercing theories, and the application of those theories
here accords with both federal common | aw and the purposes and
polici es behind ERI SA

In addition, there is also an issue as to subject
matter jurisdiction over this action because the plaintiffs are
not alleging a direct violation of ERI SA but instead are seeking
to inpose ERISA liability solely under alter ego and vei
piercing theories. The Court, however, concludes that it has
jurisdiction over this matter because the plaintiffs’ alter ego
claimstates a federal question under ERI SA and the Court has
suppl emental jurisdiction over the plaintiffs’ veil piercing

claim

FACTUAL BACKGROUND

The plaintiffs in this suit are the trustees of the
Master, Mates and Pilots Pension Plan (the “Plan”), which is
alleged to be a nultienployer pension plan within the neani ng of
29 U. S.C. 88 1002(37) and 1301(a)(3). Conplaint 11 8-9. They

seek to recover withdrawal liability under the Enployee



Retirement Incone Security Act of 1974 (“ERISA’), 29 U S. C
8 1001 et seq., as anended by the Muiltienpl oyer Pension Plan
Amendnents Act of 1980 (the “MPPAA"), 29 U.S.C. § 1381 et. seq.

The withdrawal liability at issue arises fromthe
bankruptcy of a shipping conpany, NPR, Inc. (“NPR’). The
plaintiffs’ conplaint alleges that on or about March 2001, NPR
and several rel ated conpanies, but not any of the defendants,
decl ared bankruptcy, triggering a NPR s “conpl ete w t hdrawal”
fromthe Plan on or about April 2001. Conplaint 9 11, 16, 17.
This withdrawal triggered ERISA liability under 29 U. S.C.

§ 1381(a).

The plaintiffs have now sued to recover this liability
fromthirteen corporate affiliates of NPR (the “corporate
def endants”) and four individual nenbers of the Holt famly (the
“indi vidual defendants”). The four nenbers of the Holt famly
are Thomas Holt, Sr. and his children Thomas Holt, Jr., Leo Holt
and M chael Holt.

The plaintiffs allege that the corporate defendants,
together with NPR and ot her conpanies not involved in this
|awsuit, constituted a famly of closely-held corporations, al
owned by Thomas Holt, Sr. and his sons and all in the business of
provi di ng port services and shipping. Conplaint Y 13, 22, 24.

The plaintiffs describe the conpanies as a "famly congl onerate"



which they refer to as the "Holt Fam |y Enterprise." Conplaint
19 22-23.

The conpl aint contains few details of the alleged
rel ati onshi ps between the corporate defendants and NPR or of the
ownership of these conpanies by the individual defendants. The
conplaint alleges that Thomas Holt, Sr. indirectly owns 100% of
NPR t hrough two | ayers of wholly owned subsidiaries. NPRis
all eged to be wholly owned by NPR Hol ding Corporation, which is
whol |y owned by the Holt G oup, Inc., which is wholly owned by
Thomas Holt, Sr. Conplaint § 26. Thomas Holt, Jr. is alleged to
have been appointed President and Director of NPR in 1997 and
M chael Holt and Leo Holt are alleged to have been Directors of
the Holt Goup, Inc. Conplaint § 27. The conplaint does not
explain the relationship between NPR and the corporate defendants
or allege that any of the individual defendants other than Thomas
Holt, Sr. had any ownership interest in NPR

The conpl aint al so contains few and contradictory
al | egati ons about the ownership of the corporate defendants. The
conplaint generally alleges on information and belief that the
Holt children "directly or indirectly co-owned" the corporate
defendants. Conplaint § 13. The conplaint also contains the
somewhat contradictory and nuch | ess sweeping allegation that "at
all relevant tines" each of the individual defendants owned "one

or nore" of the corporate defendants. Conplaint § 25. 1In



addition, the conplaint alleges that each of the individual

def endants had the option of obtaining unspecified "interests" in
the corporate defendants at any tinme and that they transferred
sone of these interests in the corporate defendants to third-
party famly menbers and friends. Conplaint § 29-30. The
plaintiffs contend that the individual defendants “maintained
absol ute dom nation and control” over the corporate defendants
and treated NPR and the corporate defendants as “one closely held
enterprise.” Conplaint | 31.

Based on these allegations, the plaintiffs advance
clainms based on alter ego liability and piercing the corporate
veil. The plaintiffs contend that the corporate defendants are
liable as “alter egos” of NPR because NPR and the affiliates are
so “inextricably intertwi ned” that they have “effectively nerged”
into a single entity. Conplaint at Y 28, 36, 48-49. They
all ege that the individual defendants are |iable under a piercing
t heory because they "directly or indirectly"” owed NPR and the
corporate defendants and they “failed to maintain corporate
formalities” between NPR and its corporate affiliates, and that
therefore “the corporate veils of the Corporate Defendants shoul d
be pierced to hold the [individual defendants] personally,
jointly, and severally liable for NPR s withdrawal liability

under ERISA.” Conplaint at Y 38, 43, 50.



The plaintiffs’ conplaint does not allege that any of
the defendants fit the statutory definition of an “enpl oyer”
liable for withdrawal liability under 29 U S. C. 8§ 1381(a), either
directly or as “trades or businesses under common control” to be
treated as a single enployer under 29 U.S.C. 8§ 1301(b)(1). At
oral argument, the plaintiffs confirned that they are proceedi ng
only on their alter ego and veil piercing theories. Transcript
of June 9, 2005, Hearing at 3.

The defendants have now noved to dism ss the
plaintiffs' conplaint on the ground that neither of the
plaintiffs’ theories of liability is available under ERI SA or the
MPPAA. The gist of the defendants’ argunent is that ERISAis so
conprehensive a statute that it permts only those renedi es
specifically authorized by its terns. Because ERI SA contai ns no
provi sions specifically authorizing alter ego liability or veil
pi erci ng, the defendants contend that those theories of liability
are not permtted.

Bef ore consi dering the defendants’ argunents, however,
the Court nmust first determi ne whether it has subject matter
jurisdiction over the plaintiffs’ clainms. In the context of a
suit to enforce a judgnent, the United States Suprene Court has
hel d that clains seeking to pierce the corporate veil to inpose

ERISA liability do not present a federal question. Peacock v.

Thomas, 516 U. S. 349 (1996). The Court believes that it nust



t heref ore address whether, under Peacock, subject matter
jurisdiction exists over a suit like this one where the only

clainms are brought under alter ego and veil piercing theories.

1. LEGAL ANALYSI S

A Subj ect Matter Jurisdiction over the Plaintiffs' d ains

Al though neither the plaintiffs nor the defendants have
addressed the issue of subject matter jurisdiction, the Court has
“an i ndependent obligation to satisfy [itself] of jurisdiction if

it is in doubt.” Neshit v. CGears Unlimted, Inc., 347 F.3d 72,

76-77 (3d Cir. 2003). Here, there is a question whether the
Court has jurisdiction over the plaintiffs' clains.

The plaintiffs’ conplaint contends that the Court has
federal question jurisdiction over its alter ego and veil

piercing clains under 28 U S.C. § 1331.2 The United States

*The conpl aint al so grounds jurisdiction in 29 U S.C
§ 1451(c), 29 U.S.C. § 1132(e) and 29 U.S.C. 8§ 1132(f). Section
1451(c) grants district courts exclusive jurisdiction over
actions brought by a “plan fiduciary, enployer, plan participant
or beneficiary who is adversely affected by the act or om ssion
of any party under this subtitle with respect to a nulti-enployer
pl an,” except for actions “brought by a plan fiduciary to collect
wi thdrawal liability” which are subject to the concurrent
jurisdiction of the federal district courts and state courts of
conpetent jurisdiction 28 U S.C 8§ 1451(a),(c). Sections
1132(e) and 1132(f) provide for exclusive jurisdiction in the
district courts of “civil actions under this subchapter brought
by . . . a participant, beneficiary, [or] fiduciary . . .7 29
US C 8 1132(e)(1). Section 1132(e) and (f) appear to be
i napposite to the clains in the plaintiffs’ conplaint. By their
express terns, these subsections apply only to civil actions
brought under “this subchapter,” ERI SA Subchapter |1, 29 U S. C
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Suprene Court, however, has held that suits that seek to pierce a
corporate veil and inpose liability on defendants not otherw se

i abl e under ERI SA do not state a federal question. Peacock v.

Thomas, 516 U.S. 349 (1996).

Peacock was decided in a different context than this
case. The plaintiff in Peacock had al ready obtained a judgnment
agai nst the statutory enployer |iable under ERI SA and was seeking
to enforce that judgnent in a second suit against a related
conpany alleging only veil piercing. 1d. at 351-52.

The Peacock hol ding, therefore, mght be read as
applying only to suits seeking to enforce a judgnent under a veil
piercing theory, not to suits like this one where there is no
pre-existing judgnment about the underlying ERISA |iability at
i ssue. Sone |anguage in the Court’s opinion supports this: the
Court describes the issue before it as “whether federal courts
possess ancillary jurisdiction over new actions in which a
federal judgnment creditor seeks to inpose liability for a noney
j udgnent on a person not otherwise liable for the judgnent.” 1d.
at 351. The Court also says that, even assum ng arguendo that
veil piercing is avail able under ERISA, a plaintiff can invoke

the jurisdiction of the federal courts only “by independently

88 1001-1191. The plaintiffs’ conplaint does not allege a cause

of action under ERI SA Subchapter |, but instead alleges only a
claimfor withdrawal liability under 29 U S.C. 8§ 1381(a), which
is contained in ERI SA Subchapter 111, 29 U S.C. 881301-1461.

- 8-



alleging a violation of an ERI SA provision or a termof the
plan.” 1d. at 354.

Peacock, however, is unclear as to what constitutes an
i ndependent allegation of a violation of ERISA. Here, the
plaintiffs have alleged that NPR, which is not a defendant, is
liable for wwthdrawal liability under ERI SA and the MPPAA, but
the plaintiffs’ only clains against the defendants in this
| awsuit are clains for alter ego liability and veil piercing. It
i s uncl ear whether Peacock’s requirenent that there be an
i ndependent allegation of an ERISA violation is satisfied when
that allegation is nade only against a non-party.

As this Court cannot say wth certainty that
Peacock applies only to suits to enforce a judgnent or that
Peacock is satisfied by allegations of ERI SA viol ations by a non-
party, the Court wll assume that Peacock applies to this case
and wi Il conduct an anal ysis of subject matter jurisdiction here
under its ternmns.

I n Peacock, an enpl oyee who had won a prior suit
agai nst his enployer for breach of fiduciary duty under ERI SA,
brought a new action seeking to pierce his enployer’s corporate
veil and collect the judgnent from an individual who was one of
the enpl oyer’s officers and sharehol ders. The district court
granted judgnent for the plaintiff and the United States Court of

Appeals for the Fourth Crcuit affirnmed, but the Suprene Court



reversed for lack of both federal question and ancillary
jurisdiction. [1d., 516 U S. at 351-52.

The Court found that no federal question jurisdiction
exi st ed under ERI SA because “[p]iercing the corporate veil is not
itself an independent ERI SA cause of action.” 1d. at 354
(citations omtted). The Court expressed sonme doubt that vei
pi ercing was perm ssi bl e under ERI SA, but held that, “[e]ven if
ERI SA permits a plaintiff to pierce the corporate veil to reach a
def endant not otherw se subject to suit under ERISA", a plaintiff
can invoke the jurisdiction of the federal courts only “by
i ndependently alleging a violation of an ERI SA provision or a
termof the plan.” 1d. at 354. Piercing a corporate veil, the
Court held, is not an independent cause of action by itself, but
a neans of inposing liability on a separate, “underlying” cause
of action. 1d. (citing C. Keating & G O G adney, Fletcher

Cycl opedia of Law of Private Corporations § 41, p. 603 (1990)).

Because the plaintiff had alleged only a claimfor piercing the
corporate veil but not an underlying ERI SA cause of action, the
Court held that there was no federal question. 1d. Turning to
ancillary jurisdiction, the Court held that, because there was no
“i ndependent basis for federal jurisdiction” in the suit before
it, the federal courts “lack[ed] the threshold jurisdictional

power that exists when ancillary clains are asserted in the sanme
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proceeding as the clains conferring federal question
jurisdiction.” |[ld. at 355.

Under Peacock, therefore, the plaintiffs’ veil piercing
claimmy be insufficient to support federal jurisdiction. The
gquestion then becones whether the plaintiffs separate
all egations of alter ego liability provide a sufficient basis for
jurisdiction. If the plaintiffs’ alter ego clains state a
federal question, then those clainms will provide the “independent
basis for federal jurisdiction” sufficient for the Court to
exercise ancillary jurisdiction over the veil piercing clains.

Several courts have addressed whether clainms of alter
ego liability can support federal question jurisdiction under
Peacock. All have found that such clains support federa
jurisdiction, reasoning that alter ego clainms, unlike allegations
of veil piercing, state a claimfor direct liability under ERI SA

Central States, SE & SWAreas Pension Fund v. Central Transport

Inc., 85 F.3d 1282 (7th Gr. 1996) [hereinafter “Central

Transport”]; Board of Trustees, Sheet Metal Wrkers’ Nat’l

Pension Fund v. Elite Erectors, Inc., 212 F. 3d 1031 (7th Cr.

2000) [hereinafter “Elite Erectors”]; Hudson County Carpenters

Local Union No. 6 v. V.S R Constr. Corp., 127 F. Supp.2d 565

(D.N.J. 2000) [hereinafter “Hudson County Carpenters”].?

%Sone decisions in the United States Court of Appeals for
the Third Circuit appear to refer to alter ego liability and vei
piercing interchangeably. See, e.qg., Trustees of the Nat’|

-11-



Central Transport involved a situation very simlar to

Peacock. As in Peacock, the plaintiff in Central Transport had

prevailed in a previous suit (for withdrawal liability) brought
against a party statutorily |iable under ERISA. The Central
Transport plaintiff then brought a second suit seeking to collect
that judgnent fromentities related to the originally liable

defendant. Unli ke Peacock, the Central Transport plaintiff

styled its claimas one for alter ego liability, not piercing the

corporate veil. After a bench trial, the district court found

that the defendants were alter egos of the originally liable

enpl oyer and awarded judgnent for the plaintiff. On appeal, the

United States Court of Appeals for the Seventh Crcuit affirnmed.
In affirmng, the court of appeals addressed the issue

of subject matter jurisdiction and distinguished Peacock. The

El evator Ind. Pension, Health Benefit and Educ. Funds v. Lutyk,
332 F.3d 188, 192 (3d GCir. 2003) [hereinafter *“Lutyk”] (“At
summary judgnent the District Court sua sponte invoked the *alter
ego doctrine’ and questioned whether, pursuant to Sol onon, :

it mght be appropriate for plalntlff to f|x [Tability upon [the
defendant] by piercing the corporate veil.”); Solonon v. Klein,
770 F.2d 352, 353-54 (3d Cir. 1985) (in dicta, describing an
“alter ego” argunent as requiring the factors required for
“piercing the corporate veil”); see also Pearson v. Conponent
Tech. Corp., 247 F.3d 471, 484 n.2 (3d Cr. 2001) (noting that
different theories for disregarding corporate form including
alter ego and veil piercing are “generally simlar, and courts
rarely distinguish theni).

Al t hough the two theories are related, the Court believes,
followng Central Transport, Elite Erectors, and Hudson County
Carpenters, that the two theories of liability are distinct.
This is particularly true where, as here, a plaintiff has
di stingui shed between the two theories of liability inits

conpl ai nt.
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piercing clains in Peacock had sought to inpose liability based
solely on the defendant’s “capacity as an officer and sharehol der
of the |iable corporation.” 1d., 85 F.3d at 1286. The alter ego

claims in Central Transport, in contrast, alleged that the

defendants “so dom nated and controlled [the originally liable
conpany] that they were the ‘true enployers’ for purposes of
ERISA liability.” 1d. The alter ego claim therefore, unlike
the piercing claimin Peacock, was a “specific claimfor relief
under ERI SA” sufficient to create federal question jurisdiction.
Id.

The Court of Appeals for the Seventh Circuit reached

the sane result in Elite Erectors, upholding its jurisdiction

over alter ego clains for ERISA liability. Elite Erectors

di stingui shed veil piercing clains, which “ask a court to hold A
vicariously liable for B s debt,” fromalter ego clains which

“assert[ ] that A and B are the sane entity.” 1d., 212 F. 3d at

1038. Liability for an alter ego claim the court held, is “not
vicarious but direct” and therefore “depends on . . . and arises
under, federal law.” |d.

The reasoning of Central Transport and Elite

Erectors was adopted in this circuit in Hudson County Carpenters,

in which an ERI SA plaintiff brought clains for both alter ego
liability and piercing the corporate veil. The court found that

the plaintiff’s alter ego clains alleged direct liability for

- 13-



ERI SA viol ations on the part of the defendants and therefore were
sufficient to confer subject matter jurisdiction. 1d., 127 F
Supp. 2d at 570. The court held that the plaintiff’s veil
piercing clains were not sufficient in thenselves to sustain
jurisdiction, but were subject to the court’s suppl enment al
jurisdiction. 1d. at 571

The Court finds the reasoning of these cases
persuasive. Here, the plaintiffs’ alter ego clains allege that
NPR and the corporate defendants are essentially one entity:
that they “have effectively nerged into a single enterprise akin
to a partnership under which separate personalities of the
corporations do not exist.” Conplaint § 28. This sufficiently
all eges a direct violation of ERISA on the part of the corporate
defendants to state a federal question and confer subject matter
jurisdiction over the plaintiffs’ alter ego clains. As the alter
ego cl ains provide an i ndependent basis for jurisdiction here,
this Court can exercise supplenmental jurisdiction over the
plaintiffs’ clains for piercing the corporate veil, which, under

Peacock, are insufficient in thenselves to support jurisdiction.

-14-



B. The Availability of “Alter Ego” Liability and “Vei
Piercing” in Clains for Wthdrawal Liability under
ERI SA and t he MPPAA

Havi ng determ ned that the Court has jurisdiction over
the plaintiffs’ alter ego and veil piercing clains, the Court
wi |l now determ ne whether those clains are avail abl e under ERI SA
and the MPPAA. The defendants argue that because neither alter
ego liability nor veil piercing is specifically authorized in the
text of ERISA or the MPPAA, those theories of liability are
i nperm ssible. They argue that ERI SA and the MPPAA al ready
contain provisions that inpose responsibility for wthdrawal
l[itability on entities “under conmmon control” with the original
signatory to a pension plan, provisions that the plaintiffs
concede do not reach the defendants. According to the
def endants, these statutory “common control” provisions represent
t he bal ance struck by Congress in determ ning how far w thdrawal
l[iability should extend and that courts cannot and shoul d not
expand that liability by allowi ng theories of alter ego or veil
pi erci ng.

The defendants concede that their argunent is a novel
one. They point to no decision, and the Court can find none,
that has ever held that alter ego liability or veil piercing is
i nperm ssi bl e under ERI SA or the MPPAA. Instead, the defendants
rely on several statenents in decisions by the United States

Suprenme Court and the United States Court of Appeals for the

-15-



Third Grcuit that caution against judicially expanding the
remedi es avail abl e under ERI SA and the MPPAA and that express
doubts about the availability of alter ego and veil piercing
t heori es under those statutes.?

The plaintiffs, in contrast, point to numerous cases,
both in this circuit and el sewhere, in which courts have uphel d
alter ego or veil piercing theories in suits under ERI SA and the
MPPAA.®> 1In all of these cases, however, the courts assuned that

alter ego liability and veil piercing were avail able, and the

“‘See, e.q9., Geat-Wst Life & Annuity Ins. Co. v. Knudson,
534 U. S. 204, 209 (2002) [hereinafter “Knudson”] (ERISA s
“carefully crafted and detail ed enforcenent schene provides
strong evidence that Congress did not intend to authorize other
remedies that it sinply forgot to incorporate expressly.”)
(citing Mertens v. Hewitt Associates, 508 U. S. 248, 251 (1993))
(itnternal quotations omtted); Trustees of the Nat’'|l Elevator
Ind. Pension, Health Benefit and Educ. Funds v. Lutyk, 332 F. 3d
188, 192-93 (3d Gr. 2003) [hereinafter “Lutyk”] (expressing
“sone doubts” about whether a court has the authority to pierce
the corporate veil to inpose ERISA liability).

°See, e.q., Board of Trustees of Teansters Local 863 Pension
Fund v. Foodtown, Inc., 296 F.3d 164 (3d Cr. 2002) [hereinafter
Foodt own] (reversing dism ssal of a plaintiff’'s clains alleging
alter ego liability for MPPAA withdrawal liability); Schaffer v.
Charles Benjamin, Inc., Cv. A Nos. 90-6225, 91-6954, 1992 W
59152 (E.D. Pa. March 18, 1992) (awardi ng judgnment to the
plaintiffs after a bench trial on their clains for alter ego
liability and piercing the corporate veil seeking to recover
MPPAA wit hdrawal liability); see also Flynn v. RC Tile, 353
F.3d 953 (D.C. Cr. 2004) (upholding summary judgnent in favor of
plaintiffs alleging alter ego liability under the MPPAA to
recover delinquent contributions to a nultienployer pension
pl an); Massachusetts Carpenters Central Collection Agency v.
Bel nont Concrete Corp., 139 F.3d 304 (1st Cr. 1998) (sane).
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i ssue of whether ERI SA and the MPPAA foreclose those renedi es was
never raised or addressed.

To resolve this apparent issue of first inpression, the
Court wll first set out the relevant provisions of ERI SA and the
MPPAA and then discuss the governing case | aw that nust guide the

Court’s interpretation of these statutes.

1. The Rel evant Provi sions of ERISA and t he MPPAA

ERI SA was enacted in 1974 to “address the increasingly-
apparent insecurity of workers’ vested pension funds.” DiFelice

v. Aetna U S. Healthcare, 346 F.3d 442, 454 (3d Cr. 2003).

Anmong its many provisions, ERISA “required enployers to nmake
contributions that woul d produce pension plan assets sufficient
to meet future vested pension liabilities” and if a plan becane
i nsol vent, made “any enpl oyer who had withdrawn fromthe plan
during the previous five years liable for a fair share of the

pl an's underfunding.” Ml waukee Brewery Wrkers’ Pension Plan v.

Jos. Schlitz Brewing Co., 513 U S. 414, 416 (1995) (citations

omtted).

Under ERI SA as originally enacted, therefore, an
enpl oyer could w thdraw from an underfunded pension plan w thout
any responsibility for the underfunding, as long as the plan
remai ned solvent for five years after the withdrawal. [d. This

l[tability structure encouraged “an enployer to withdraw froma
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financially shaky plan and risk paying its share if the plan
| at er becane insolvent, rather than to remain and (if others
wi thdrew) risk having to bear alone the entire cost of keeping
the shaky plan afloat.” 1d. at 416-17.

To correct this problem Congress passed the MPPAA in
1980 and “inposed a w thdrawal charge on all enployers
wi t hdrawi ng from an underfunded plan (whether or not the plan
| ater becane insolvent).” [d. at 417. This withdrawal liability
represented the “pro rata share of the unfunded vested liability
remaining in the fund at the tine of withdrawal, subject to

certain adjustnents.” Board of Trustees of Trucking Enpl oyees of

N. Jersey Welfare Fund Inc. Pension Fund v. Centra, 983 F.2d 495,

498 (3d Cir. 1992) [hereinafter Centra]. The provision of the
MPPAA establishing this liability is 29 U S.C. § 1381(a): “If an
enpl oyer withdraws froma nultienployer plan in a conpl ete
w thdrawal or a partial withdrawal, then the enployer is |iable
to the plan in the anount determ ned under this part to be the
w thdrawal liability.”

The MPPAA, however, nowhere defines what constitutes an
“enpl oyer” responsible for wwthdrawal liability. Central
Transport, 85 F.3d at 1287. The definition section of the MPPAA
defines a “substantial enployer” for purposes of a single-
enpl oyer plan, but does not define an enployer, substantial or

ot herwi se, for purposes of a nultienployer plan. 29 U S.C 8§
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1301(a)(2). Another subchapter of ERISA, Title I, contains a
definition section that defines an enployer, 29 U S.C 1002(5),
but that section’s definitions are expressly limted to their own
subchapter and do not apply to Title IV, which contains the

MPPAA. Mary Helen Coal Corp. v. Hudson, 235 F.2d 207, 212 (4th

Cir. 2000) (holding definition of “enployer” in ERISA Title |

inapplicable to Title IV); Korea Shipping Corp. v. New York

Shi pping Ass'n-Int'l Longshorenen's Ass'n Pension Trust Fund, 880

F.2d 1531, 1536 (2d Cr. 1989) (sane, finding definition of an
enpl oyer under MPPAA “nust be left to the courts”); see also

Nachman Corp. v. Pension Guar. Benefit Bd., 446 U.S. 359, 370-71

(1980) (cautioning that the definitions in Title | are *not
necessarily applicable to Title V).

The United States Court of Appeals for the Third
Crcuit has not yet addressed how, in the absence of a statutory
definition, a court should define an “enpl oyer” under the MPPAA
The seven appellate courts that have addressed the definition of
“enpl oyer” under the MPPAA have all adopted the reasoning of the
Court of Appeals for the Second G rcuit, which, after |ooking to
the “remedi al and protective purposes” of the statute, held that
an “enpl oyer” under the MPPAA was “a person who is obligated to

contribute to a plan either as a direct enployer or in the
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interest of an enployer of the plan's participants.” Korea
Shi ppi ng, 880 F.2d at 1537.°
In addition to making the “enployer” liable for
wi thdrawal liability, ERI SA and the MPPAA also extend liability
to “trades or businesses (whether or not incorporated) which are

under common control” with an enployer. 29 U S C. 8 1301(b)(1);

see also Centra, 983 F.2d at 502. This “common control”

provision was in ERISA as originally enacted. Enployee
Retirement Inconme Security Act of 1974, Pub. L. No. 93-406
§ 4001(b), 88 Stat. 829 (1974).

The statute itself does not define “under common
control,” but instead authorizes the Pension Benefit Guaranty
Corporation (“PBGC') to issue regul ations defining “common
control” that are to be “consistent and coextensive wth”
regul ati ons promul gated by the Treasury Departnment under section
414(c) of the Internal Revenue Code (“IRC), 26 U S.C. 8§ 414(c).
The PBGC has issued the authorised regulations, codified at 29
C.F.R 88 4001. 1-4001. 3, which incorporate by reference
regul ati ons defining “common control” issued by the Internal

Revenue Service pursuant to IRC § 414(c), codified at 26 CF. R

°See al so Mary Helen Coal, 235 F.3d at 212; Central
Transport, 85 F.3d at 1287; Seaway Port Auth. v. Dul uth-Superior
| LA Marine Ass'n Restated Pension Plan, 920 F.2d 503, 507-08 (8th
Cir. 1990); Carriers Container Council, Inc. v. Mbile S.S. Ass'n
- Int’l lLongshoreman’s Ass’'n, AFL-CI O Pension Plan & Trust, 896
F.2d 1330, 1343 (11th Cr. 1990); Inel v. Laborers Pension Trust
Fund for Northern Cal., 904 F.2d 1327, 1331 (9th G r. 1990).
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88 1.414(c)-1 to 1.414(c)-5. See |UE AFL-C O Pension Fund v.

Barker & WIllianson, Inc., 788 F.2d 118, 123 (3d G r. 1988)

[ hereinafter “Barker & Wllianson”] (discussing the previous

version of the applicable regulations). These IRS regul ations
provide the definition of “common control” to be used in the
MPPAA.

Under the operative definition of “comron control” in
the IRS regul ati ons, conpanies are essentially held to be under
common control when they are linked by a either a parent
corporation or group of five or fewer individuals who control 80%
of a conmpany’s voting shares or profits. 26 CF.R 8 1.414(c)-2;

see, e.q., Doherty v. Teansters Pension Trust Fund, 16 F. 3d 1386,

1390 n.3 (3d Gr. 1994). Because the MPPAA refers only to
“trades or businesses” under common control, individual

sharehol ders or officers are generally not liable for wthdrawal
l[iability under the MPPAA unl ess they can be considered sol e
proprietorships or can be reached through an alter ego or veil

piercing theory. See, e.qg., Central States, SE & SWAreas

Pension Fund v. Neinman, 285 F.3d 587 (7th Cr. 2002) [hereinafter

Nei man] (consi dering whet her individual owner constituted sole

proprietorship and so could be liable as a trade or business

under common control); Solonmon v. Klein, 770 F.2d 352, 353-54 (3d
Cr. 1985) (holding individual sharehol der could not be liable as

an “enployer” under Title | of ERISA absent allegations that
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corporate veil should be pierced or that enployer was an alter
ego of the defendant); see also 29 C F. R 84001. 3(a)(3)
(providing that an individual who owmns the entire interest in an

uni ncorporated trade or business shall be treated as his own

enpl oyer) .

2. Prior Decisions Discussing Alter Ego and Vei
Pi ercing under ERI SA and the MPPAA

Neither the United States Suprene Court nor the Court
of Appeal s has yet directly addressed whether alter ego liability
or veil piercing are available with respect to w thdrawal
l[iability under ERI SA and the MPPAA. In several recent
deci si ons, however, both have suggested that they may not be.

The Suprene Court has repeatedly described ERI SA as a
“*conprehensive and reticulated statute,’” the product of a decade
of congressional study of the Nation's private enpl oyee benefit
systenf Knudson, 534 U. S. at 209 (quoting Mertens, 508 U.S. at
251 quoting Nachman, 446 U.S. at 361). Because of ERI SA s
conpr ehensi veness and the conplicated bal ance it represents anong
conpeting interests, the Suprene Court has cautioned agai nst
judicial recognition of remedies not specifically authorized by
its text: ERISA's “carefully crafted and detail ed enforcenent

schenme provi des strong evidence that Congress did not intend to

authorize other renmedies that it sinply forgot to incorporate
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expressly.” Knudson, 534 U S. at 209 (citations and internal
quotations omtted).’

In its only decision discussing alter ego liability or
veil piercing under ERI SA, the Suprenme Court refused to decide
whet her those renedies were permtted under the statute, finding
subject matter jurisdiction lacking “[e]Jven if ERISA permts a
plaintiff to pierce the corporate veil to reach a defendant not
ot herw se subject to suit under ERI SA.” Peacock, 516 U. S. at
354.

Most recently, the United States Court of Appeals for
the Third Crcuit, citing Peacock and Mertens, has expressed
doubts regarding a district court’s authority to pierce the
corporate veil and inpose liability on a third-party not directly

| i abl e under ERI SA. Lutyk, 332 F.3d at 193. In Lutyk, the

I'n Knudson, the Court declined to interpret ERI SA
expansively to allow a benefit plan to sue to enforce a
beneficiary’s contractual agreenent to reinburse it for noney
recovered in a tort suit. Finding the relief sought was not
aut hori zed under any specific provision of ERI SA the Court
declined to permt it. 1d. at 220. In Mertens, the Court
declined to allow a suit under ERISA for a non-fiduciary’ s aiding
and abetting a breach of fiduciary duty, finding that the action
was not authorized by the text of the statute. |d. at 261-63.
In both cases, the Court rejected the argunent that the renedies
sought were necessary to prevent injured parties frombeing |eft
w thout relief: “[EJven assumng . . . that petitioners are
correct about . . .the lack of other means to obtain relief,
‘vague notions of a statute's ‘basic purpose are nonethel ess
i nadequate to overcone the words of its text regarding the
specific issue under consideration.’” Knudson, 531 U S. at 221
(quoting Mertens, 508 U.S. at 261) (enphasis and first ellipsis
in original).
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trustees of a pension plan sued to recover unpaid benefit
contributions fromthe president and sol e sharehol der of the
del i nquent conpany. After a bench trial, the district court
found that the president was not liable as a fiduciary but found
that the plaintiffs had proven facts sufficient to allow themto
pierce the corporate veil and obtain judgnment fromthe president.
Id. at 189-91.

On appeal, the appellate court specifically called into
guestion whether veil piercing or alter ego liability was
aut hori zed under ERI SA, expressing “sone doubts” as to whether it
was and specifically dism ssing as dicta suggestions in two prior
cases that those renedies m ght be available under ERISA 1d. at
193, 193 n.5 (discussing Sol onon, 770 F.2d at 353-54 and Central

Pa. Teansters Pension Fund v. McCormck Dray Line, Inc., 85 F.3d

1098, 1109 (3d Cir. 1996)). The court, however, declined to
address the issue, finding that it had not been raised by the
appel I ant and had been wai ved.

Set agai nst the doubts expressed in Peacock and Lutyk
about the availability of alter ego and veil piercing renedies
under ERI SA are nunerous decisions that apply the two doctrines

to suits under ERISA. See, e.q., Foodtown, 296 F.3d 164 and

ot her cases cited at footnote 5, supra. The defendants argue
strenuously, but incorrectly, that these cases, in particular

Foodt own, are dispositive here. None of these cases, however,
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directly addresses whether alter ego liability or veil piercing
are avail abl e under ERI SA or the MPPAA or confronts the doubts
expressed in Peacock and Lutyk. Instead, these cases assune the
exi stence of alter ego liability or veil piercing under ERI SA and
the MPPAA and directly consider only the particular test to apply
for these theories or the application of the facts of a case to a
chosen test.

I n Foodtown, for exanple, the United States Court of
Appeals for the Third Grcuit considered a district court’s
dism ssal of a lawsuit that sought to hold the defendants |iable
for MPPAA withdrawal liability under theories of alter ego and
veil piercing. The district court had dism ssed for |ack of
standi ng, finding that the original enployer was in bankruptcy
and the only plaintiff with standi ng was the bankruptcy trustee.
Id., 296 F.3d at 167. The court of appeals reversed, finding
that the plaintiff’s claimwas not the property of the bankruptcy
estate. 1d. at 170-71. The court of appeals then went on to
consi der whether the plaintiffs’ alter ego and veil piercing
clainms should be dismssed for failure to state a claim The
court held that they did state a claim but in doing so it
considered only whether the plaintiffs had alleged the el enents
of piercing the corporate veil under New Jersey state law. 1d.

at 171-72.
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The court of appeals in Foodtown did not consider
whet her veil piercing was avail abl e under ERI SA or whether such a
cl ai m shoul d be governed by New Jersey state law. A review of
the appellate briefing in the case reveals that neither of these
i ssues was ever raised on appeal. As the question of whether
ERI SA authorizes alter ego liability or veil piercing was
“nei ther brought to the attention of the court nor ruled upon,”
Foodt own cannot be consi dered precedential on those issues.

Soyka v. Alldredge, 481 F. 2d 303 (3d Cir. 1973) (internal

quotations omtted), citing Webster v. Fall, 266 U S. 507, 511

(1925).

3. The Conpton Analysis for Determ ning the Existence
of Alter Ego Liability for Veil Piercing under
ERI SA

As neither Lutyk and Peacock nor Foodtown squarely
addresses the issue, the Court nmust conduct an independent
anal ysis of whether alter ego or veil piercing theories are
avai |l abl e under ERI SA and the MPPAA. The Court believes that the

analysis it nust apply is set out in Reich v. Conpton, 57 F.3d

270 (3d Gr. 1995) [hereinafter *“Conpton”].

I n Conpton, the Departnent of Labor sought to use an
alter ego theory to expand the reach of 406(a)(1l) of ERI SA 29
US C 8§ 1106(a), which prohibits certain transactions between

ERI SA plans and “parties in interest.” The Departnent of Labor
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contended that “alter egos” of “parties in interest” should al so
be subject to section 406(a)(1) and al so prohibited from engagi ng
in the specified transactions. The court of appeals rejected
this argunent as “inconsistent wwth clear congressional intent.”
Id. at 276.

In reaching this conclusion, the court considered
several factors. Beginning with the text of the statute, the
court noted that the applicable definition section of ERISA
provided “a long and detailed definition” of a “party in
interest” and that this “seem ngly conprehensive” definition did
not include the alter ego of a party in interest. |d. at 277.
The court al so noted that the proposed addition of alter egos
woul d “substantially overlap” several of the categories already
specifically listed in the statutory definition. 1d. Cting
Mertens, the court concluded that allowing alter ego liability
woul d “upset the carefully crafted and detailed | egislative
schenme” reflected in the statutory definition of a party in
interest. 1d. Finally, the court noted that there was no single
body of alter ego law that applies in all contexts, but instead
the principles governing alter ego liability “vary dependi ng on
the I egal context in which the determnnation takes place.” |d.
at 278. Consequently, applying alter ego liability to the party
in interest provisions of ERISA would require a court to eval uate

t he purposes or policy behind those provisions to determ ne the
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appropriate test for liability. The Conpton court held that this
very determ nation had al ready been made by Congress in adopting

ERI SA' s detailed definition of party in interest. [d.?

80ne ot her decision of the United States Court of Appeals
for the Third Crcuit has considered whether alter ego liability
is authorized under a different federal |abor statute, the Worker
Adj ustnent and Retraining Notification Act of 1988, 29 U S.C
§ 2101, et seq. (“the WARN Act”). Pearson, 247 F.3d 471. The
WARN Act requires enployers to provide workers with notice prior
to a plant closing or layoff and provides for damages if they do
not. The Departnent of Labor issued regulations setting out the
ci rcunst ances under which a related corporation could be |iable
for another’s damages under the Act, based on the integrated
enterprise test frequently used in federal labor law. 1d. at
477. Sone courts had al so extended WARN Act liability to | enders
using versions of a very limted “alter ego” theory, one the
court describes as “far less hospitable to plaintiffs than |abor
law s ‘integrated enterprise test, and, apparently, than the
Departnent of Labor factors.” 1d. Reviewing the various alter
ego tests applied by the federal courts, the Pearson court
concluded that the lack of uniformty anong the tests was
“mani f estly unwor kabl e” and held that the “nobst prudent course”
was for courts to apply only those factors listed in the
Depart ment of Labor guidelines. [d. at 489-90.

Pearson is of only limted usefulness in determ ning the
availability of alter ego liability or veil piercing under the
MPPAA. Unli ke the sections of the MPPAA at issue here, the
Department of Labor regul ations at issue in Pearson already
i ncorporated a version of the alter ego doctrine taken fromthe
“integrated enterprise” test of federal |abor law. Accordingly,
the additional alter ego tests at issue in Pearson substantially
over |l apped the existing regulations. Here, in contrast, the
MPPAA definitions of “enployer” and “trades or businesses under
common control” do not already reflect an alter ego concept and
any overlap is nuch | ess substanti al .

-28-



4. The Availability of Alter Ego Liability under the
MPPAA

Appl ying the reasoning of Conpton here, the Court

concl udes that ERISA and the MPPAA pernmit a plaintiff to seek to
collect withdrawal liability under theories of alter ego
liability and piercing the corporate veil. The analysis,
however, differs for each of the two theories.

As di scussed above in the section on jurisdiction,
alter ego liability is predicated on the theory that the
def endant and the conmpany originally subject to liability are the

sanme entity. Elite Erectors, 212 F.3d at 1038. In the context

of MPPAA withdrawal liability, an alter ego claimis alleging
that the defendant is the sane entity as the “enployer” |iable
for withdrawal liability under 29 U S.C. § 1381(a).

Under Conpton, analyzing the availability of alter ego
l[iability begins with the text of the relevant statutory
provi sions. Here, unlike the “seem ngly conprehensive” “party in
interest” provisions at issue in Conpton, there is no statutory
definition of an “enployer” under the MPPAA. Defining an
“enpl oyer” for purposes of withdrawal liability has been “left to

the courts.” Korea Shipping, 880 F.2d at 1536. Here, there is,

therefore, no overlap between alter ego liability and any
exi sting definition of an enployer, nor is there a “carefully
crafted and detailed | egislative scheme” that would be upset by

allowing alter ego liability.
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A court allowng alter ego liability under the MPPAA
woul d still face the difficult problem of choosing between the
several alternate tests for that liability that have been
articulated in the federal courts. But here, unlike Conpton,
choosi ng between the different tests based on the purpose and
policy behind withdrawal liability would not revisit a choice
Congress had already made. Congress |eft open the definition of
an “enpl oyer” subject to withdrawal liability. 1In such a
situation, a court nust “nust borrow fromtraditional conmon | aw
to devel op the necessary federal common |law for interpreting the
statutory | anguage,” but the “reliance on such common | aw,
however, nust be consistent wwth ERI SA's and the MPPAA' s

provi sions and underlying policies.” Barker & WIllianson, 788

F.2d at 124 (defining the statutorily undefined word “option” for
pur poses of withdrawal liability under the MPPAA).

Here, interpreting an “enpl oyer” subject to w thdrawal
liability to include an “alter ego” of that enployer accords with
federal common | aw and t he purposes and policies behind ER SA and
the MPPAA. Both alter ego liability and veil piercing are
recogni zed under federal common |law. Lutyk, 332 F.3d at 193-94;

Pearson, 247 F.3d at 484-85 (collecting cases); United States v.

Pisani, 646 F.2d 83, 87-88 (3d Cir. 1981) (interpreting a
Medi care rei nbursenent statute to allow veil piercing under

federal common | aw).

- 30-



Recogni zing alter ego liability under the MPPAA woul d
further the policy and purpose of the statute. The general
pur pose of the MPPAA is to protect the solvency of nultienployer

pension plans. Bay Area Laundry and Dry C eaning Pension Trust

Fund v. Farber Corp. of Cal., Inc., 522 U S 192, 196 (1997).

One of the principal ways the statute does this is by inposing
withdrawal liability on enployers |eaving the plans.
Interpreting an “enpl oyer” responsible for wiwthdrawal liability
to include alter egos of the enployer furthers the purpose of the
statute by preventing a conpany fromavoiding liability by
shifting assets to its alter ego. Mreover, because alter ego
liability is predicated on the alter ego being essentially the
sane entity as the enployer, interpreting the MPPAA to allow it
shoul d not unduly expand the reach of withdrawal liability.

For these reasons, the Court believes, under the
anal ysis set out in Conpton, that the MPPAA permts a plaintiff
to bring a claimfor alter ego liability alleging that a
defendant is the alter ego of the statutory enployer. This sane
anal ysis, however, dictates that the MPPAA will not permt a
plaintiff to bring a claimfor alter ego liability alleging that
a defendant is the alter ego of a trade or business “under common
control” with a statutory enployer. Unlike the term “enpl oyer,”
entities under “common control” are defined in the statute, in a

“seem ngly conprehensive” |list set out in authorized regul ations
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of the Internal Revenue Service. As in Conpton, allow ng
l[iability to be inposed on an alter ego of an entity “under
common control” would effectively add anot her, overl appi ng
category to the existing list. Wth respect to entities under
common control, the MPPAA does set out a “carefully crafted and
detailed | egislative schene” whose bal ance of conpeting interests
courts “should not attenpt to adjust.” Conpton, 57 F.3d at 277
(citation and internal quotation omtted).

Here, the plaintiffs have alleged that “[t]here is such
a unity of interest and ownership between the Corporate
Def endants, NPR, and the other entities ostensibly owned by them
that the imedi ately aforenenti oned conpani es, the Corporate
Def endants and the Individual Holt Defendants have effectively
merged into a single enterprise akin to a partnership under which
separate personalities of the corporations do not exist.”
Complaint at § 28. To the extent that the plaintiffs are
alleging that all of the corporate defendants are “alter egos” of
NPR, the statutory enployer, this allegation is permssible under
t he MPPAA and states a claim To the extent, however, that the
plaintiffs’ conplaint can be read as alleging that the corporate
defendants are also |iable under the MPPAA because they are alter
egos of “other entities” that may be under common control wth

NPR, such an all egation would be inperm ssible under the MPPAA
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5. The Availability of Veil Piercing Under the MPPAA
Det erm ni ng whether veil piercing is avail abl e under

the MPPAA is a nore difficult question than the determ nation as
to alter ego. Because alter ego liability is directed toward
proving that a defendant and a statutory enployer are the sane
entity, it inplicates the statutory definition of enployer. As
Congress left the term “enpl oyer” undefined, there is relatively
little conflict between alter ego liability and the existing
statutory | anguage. Veil piercing, in contrast, is less directed
to showi ng that the defendant and the enpl oyer are the sane
entity than to the separate but rel ated questi on of whether the
def endant ought to be responsible for the enployer’s liability.
This poses a potential for conflict with the statutory | anguage
i nposing withdrawal liability on trades and busi nesses under
“common control” with the enpl oyer

Li ke the definition of parties in interest in Conpton,
the regul ations defining a trade or business under common control
are extensive and seem ngly conprehensive. The regul ations al so
have the potential to overlap a veil piercing analysis because
both the common control regulations and veil piercing |look to the
degree to which one corporation exercises effective control over
another. Conpare 26 CF.R 8§ 1.414(c)-2 (common contro

regul ations) with Pearson at 484-85 (setting out elenents of veil

piercing). 1In one significant respect, however, a veil piercing
anal ysis and the comon control provisions do not overlap at all.
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The comon control provisions explicitly do not apply to
i ndi viduals, but only to “trades or businesses.”® 29 U S.C
8§ 1301(b)(1). Thus, they do not overlap clains, |ike this one,
that seek to pierce the corporate veil to hold individuals
liable.

The | egislative history of the common control
provi sions indicate that Congress enacted them“in order to
prevent businesses from shirking their ERI SA obligations by
fractionalizing operations into nmany separate entities.” Board

of Trustees of the Western Conference of Teansters Pension Trust

Fund v. H F. Johnson, Inc., 830 F.2d 1009, 1013 (9th Cr. 1987),

citing S.Rep. No. 93-383 (“the commttee . . . intends to nake it
clear that the coverage and antidi scrimnation provisions cannot
be avoi ded by operating through separate corporations instead of

separate branches of one corporation), reprinted in 1974

U S C.C A N 4639, 4890, 4928; see also Neinman, 285 F.3d at 590.

Thi s purpose may explain why the provisions are limted
to corporations: as a practical matter, a business cannot evade
ltability by fractionalizing operations into individuals. Thus,
the om ssion of individuals fromthe “comon control” provisions
appears to be not a conscious decision by Congress to exclude

themfromliability, but a reflection of the provisions’

Similarly, an “enployer” under the MPPAA refers only to
busi nesses, not to individuals. Solonon, 770 F.2d at 354.
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relatively narrow purpose of preventing conpanies from escapi ng
l[iability by dividing thenselves into separately incorporated
subdi vi sions. The Court has found nothing in the |egislative
hi story of the MPPAA that woul d indicate Congress intended to
forecl ose the use of veil piercing and allow individuals who
abused the corporate formto escape liability.

Al t hough m ndful of the United States Supreme Court’s
adnoni tion in Knudsen and Mertens that the conprehensive nature
of ERI SA cautions against reading renedies into the Act that are
not reflected in the statutory text, the Court cannot concl ude
t hat Congress intended to preclude recourse to piercing the
corporate veil, at least as to individual owners, in
ci rcunst ances where the stringent standards for such liability

are nmet. Cf. Pearson, 247 F.2d at 485 (describing veil piercing

standards as “notoriously difficult for plaintiffs to neet”).
The Court al so reaches this conclusion conscious of the |arge
nunmber of courts who have applied the doctrines of alter ego and
veil piercing to liability under ERI SA and the MPPAA, although
wi thout directly considering whether those doctrines were
avai | abl e under those statutes.

Accordi ngly, although the question is a close one, the
Court concludes that piercing the corporate veil is perm ssible
under the MPPAA and that the plaintiffs have stated a claimfor
vei |l piercing against the individual defendants.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TI MOTHY A. BROMW, et al ., : ClVIL ACTI ON
Plaintiffs

ASTRO HOLDI NGS, INC., et al.
Def endant s : NO. 04-5031

ORDER

AND NOW this 29th day of August, 2005, upon
consideration of the Motion to Dismiss Filed by Orchard Hill
Devel opnent Corporation and Thomas Holt, Sr. (Docket No. 9); and
the Motion to Dism ss Pursuant to Fed. R G v.P. 12(b)(6) Filed by
Def endants Astro Hol dings, Inc., Broad & Washi ngton Corp., Canden
Refrigerating & Termnals Corp., Cresnont Limted Partnership,
Del awar e Avenue Enterprises, Inc., Dockside Refrigerated
War ehouses of Phil adel phia, Inc., Express Equi pnent Rental Co.,
Inc., Essex Enterprises, Inc., d oucester Marine Term nal |nc.
A oucester Refrigerated Warehouse, Inc., SLS Services, Inc., Holt
Logi stics Corp. (f/k/a Oversight & Logistical Technol ogies, Inc.,
QAE, Inc., Portside Refrigerated Services, Inc., The Tangl ef oot

Corp., Triple Seven Warehousing, Inc, Thomas Holt, Jr, Leo Holt,



and M chael Holt (Docket No. 10), and the plaintiffs’ response
thereto, and after a hearing held June 9, 2005, it is hereby
ORDERED t hat the Mdtions are DENI ED for the reasons set out in

t he acconpanyi ng Menor andum

BY THE COURT:

/[s/ Mary A. MlLaughlin
MARY A. McLAUGHLI N, J.




