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MEMORANDUM
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Def endant Ronald Al ston has been charged with one count of
possessi on of crack cocaine with intent to distribute, in violation
of 21 U S . C § 841. Presently before the Court is Defendant’s
Motion to Suppress the crack cocaine and cash seized from his
person by the police on the date of his arrest. The Court held a
hearing on the Mdtion on August 18, 2005, and the matter has been
fully briefed by the parties. For the reasons that follow, the
Motion is granted.

l. BACKGROUND

On May 11, 2004, at approximately 10:00 or 11:00 AM
Phi | adel phia Police Oficers Robert Harris and Raynond Hei nt were
patrolling a high-crinme area of the 39th District of Philadel phia
as nenbers of Five Squad, a tactical wunit that follows crine
patterns in the District and responds to high-priority conplaints
about drug sal es and shootings in the area. (08/18/05 N. T. at 4-5,
8, 12.) Al t hough the officers were not investigating any

particular crinme on that date, their patrol had been focused on the

P'Only Oficer Harris testified at the hearing.



“l oner end” of the 39th District ever since the shooting of a young
child at 23rd and Canbria Streets in January or February 2004.
(ILd. at 10-11.) As the officers were driving by Taney and Canbri a
Streets, they observed Defendant sitting in a lawn chair on the
corner. (ld. at 8, 12.) Because Oficer Harris did not recognize
Def endant from t he nei ghborhood and thought it was “unusual” for
soneone to be sitting in a lawm chair on a street corner, he
decided to pull over and speak with Defendant. (ld. at 12, 24.)
Upon pul I ing over in front of Defendant, the officers, both of
whom were in uniform exited their marked police vehicle and
approached Def endant, who was still seated in the |awm chair. (Ld.
at 12, 14, 25, 37-38.) The officers asked Defendant where he
lived. (ld. at 13.) Defendant advised themthat he lived in the
corner house, which was approximately ten to twenty feet away from
where he was sitting. (Id. at 12-13.) Defendant also gave the
officers his nanme and date of birth upon request. (Ld. at 28.)
When the officers asked Defendant for identification, he stood up
and reached into the side pockets of his baggy jeans, but was
unable to produce identification. (Id. at 14-15.) Def endant
advised the officers that his identification was in the corner
house. (ILd.) Defendant continued to reach “in and out” of his
pockets, despite being ordered two or three times by Oficer Harris
to stop. (Ld. at 15-16, 47.) Defendant also began to open and

close his fists, which Oficer Harris found to be threatening



(Id. at 16-17, 47.) At that tinme, Oficer Heimwent to the corner
house and knocked on the door, which was answered by a woman. (ld.
14-15.) O ficer Heimasked the woman i f she knew Defendant. (1d.
at 15.) The wonman advised Oficer Heim that she knew Def endant
from the nei ghborhood, but that he did not live in the corner
house. (1d. at 15.)

Oficer Heimreturned to the street corner, where Defendant
and O ficer Harris were still located. (ld. at 31.) The officers
then placed Defendant against their police vehicle and Oficer
Harris began to frisk Defendant’s outer clothing. (ILd. at 36.)
Oficer Harris felt a hard object as he pressed his hands on
Defendant’s right rear pocket. (Ld. at 18-19.) Based on his
extensive training and experience as a police officer, Oficer
Harris imediately suspected that the hard object was crack
cocaine. (ld. 7, 19-20.) Oficer Harris then handcuffed Def endant
and seized a clear sandwi ch bag containing 113 packets of crack
cocai ne from Def endant’s pocket. (lLd. at 19, 41.) Oficer Harris
al so recovered approxi mately $429 from Defendant. (lLd. at 20.)

On cross-exam nation, O ficer Harris admtted that he did not
suspect Defendant of any crimnal activity when he initially
approached him on the street corner. (ILd. at 28-29.) Oficer
Harris also stated that Defendant was “cooperative” in answering
the officers’ questions. (ILd. at 26.) Although Oficer Harris

felt threatened by Defendant’s opening and closing of his fists,



O ficer Harris conceded that Defendant never raised his clenched
fists towards the officers or made any nove in their direction.
(ILd. at 35.) Oficer Harris also stated that he never saw
“anything” in Defendant’s hands. (Id.) Oficer Harris further
testified that he directed Defendant to “stay still” as Oficer
Hei m proceeded towards the corner house, (id. at 29), and adm tted
that he did not acconpany O ficer Heimto the corner house because
he “wanted [ Defendant] to stay exactly where he was.” (1d. at 33.)
Oficer Harris also conceded that he still had “no indication .
that [ Defendant] had been involved in any illegal activity .

when O ficer Heim|[canme] back down” fromthe corner house. (ld. at
32.)
1. LEGAL STANDARD

The Fourth Amendnent guarantees “[t]he right of the people to
be secure in their persons, houses, papers, and effects, against
unreasonabl e searches and seizures.” US. Const. anend. |V
Courts may exclude evidence obtained during the course of an
unr easonabl e search or seizure frombeing admtted at trial. Wng

Sun v. United States, 371 U S. 471, 484-85 (1963). Odinarily, it

is the defendant’s burden to denpbnstrate that the search was

unreasonable. United States v. Acosta, 965 F. 2d 1248, 1256 n.9 (3d

Cr. 1992). Wen the police conducted the search or seizure
w t hout a warrant, however, “the burden shifts to the governnent to

show t hat the search or seizure was reasonable.” United States v.




Johnson, 63 F. 3d 242, 245 (3d G r. 1995). The Governnent bears the
burden of denonstrating the reasonabl eness of a search or seizure

by a preponderance of the evidence. United States v. Spencer,

Cim A No. 02-788, 2003 W 1594737, at *4 (E.D. Pa. Mar. 26
2003).
I11. DI SCUSSI ON

In Terry v. OGhio, 392 U.S. 1 (1968), the United States Suprene

Court held that ®“an officer may, consistent with the Fourth
Amendnent, conduct a brief, investigatory stop when the officer has
a reasonable, articulable suspicion that crimnal activity is

af oot .” [Ilinois v. Wardlow, 528 U S. 119, 123 (2000) (citing

Terry, 392 U. S. at 30); see also United States v. Brown, 159 F. 3d

147, 149 (3d Cir. 1998) (“An officer cannot conduct a Terry stop
sinply because crimnal activity is afoot, . . . . [i]nstead the
officer nust have a particularized and objective basis for
believing that the particular person is suspected of crimnal
activity.”) (enphasis added). The officer may also conduct a
protective frisk of the suspect’s outer clothing when he “observes
unusual conduct which | eads himto reasonably conclude in |ight of
his experience that crimnal activity may be afoot and that the
persons with whom he is dealing may be arnmed and presently
danger ous.” Terry, 392 U S at 30 (enphasis added). I n
determ ning whether an officer had reasonable suspicion to both

stop and frisk an individual, “due weight nmust be given . . . not



to his inchoate and unparticul arized suspicion, or ‘hunch,’” but to
the specific reasonable inferences which he is entitled to draw
fromthe facts in light of his experience.” 1d. at 27. “Wile
‘reasonabl e suspicion’ is a | ess demandi ng standard t han probabl e
cause and requires a show ng considerably | ess than preponderance

of the evidence, the Fourth Amendnment requires at |least a m ninma

| evel of objective justification for the stop.” Wardlow, 528 U. S.
at 123. In evaluating the justification for a Terry stop and

frisk, a court examnes “the totality of the circunstances.”

United States v. Valentine, 232 F.3d 350, 353 (3d Cr. 2000).

Def endant argues that the officers’ initial stop was not
justified by a reasonable suspicion that he was involved in
crimnal activity. In evaluating whether an officer had reasonabl e
suspicion to stop a suspect, courts nust first ascertain the point

at which the “sei zure” occurred. See Johnson v. Canpbell, 332 F. 3d

199, 206 (3d G r. 2003) (noting that court nust determ ne whether
facts known to officer “as of th[e] nonent” that the stop occurred
support reasonabl e suspicion). “[NJot all personal intercourse
bet ween policenen and citizens involves ‘seizures’ of persons.
Only when the officer, by neans of [1] physical force or [2] show
of authority, has in sone way restrained the liberty of a citizen
may we concl ude that a ‘seizure’ has occurred.” Terry, 392 U S. at
19 n. 16. “IAln initially consensual encounter between a police

officer and a citizen can be transforned into a seizure or



detention within the neaning of the Fourth Amendnent, ‘if, in view
of all of the circunstances surrounding the incident, a reasonable
person woul d have believed that he was not free to leave.”” |INS v.

Del gado, 466 U.S. 210, 215 (1984) (quoting United States V.

Mendenhal |, 446 U.S. 544, 554 (1980) (opinion of Stewart, J.)); see

also Florida v. Bostick, 501 U S. 429, 436-37 (1991) (noting that

critical inquiry is “whether, taking into account all of the
ci rcunst ances surrounding the encounter, the police would have
communi cated to a reasonabl e person that he was not at liberty to
ignore police presence and go about his business”) (internal
gquotation omtted). “Interrogation relating to one’'s identity or
a request for identification by police does not, by itself,
constitute a Fourth Amendment seizure.” [d. at 216. “Even when
| aw enforcenent officers have no basis for suspecting a particul ar
i ndi vidual, they may pose questions, [and] ask for identification

provi ded they do not induce cooperation by coercive neans.”

United States v. Drayton, 536 U. S. 194, 201 (2002). “‘[E]xanples

of circunstances that mght indicate a seizure, even where the
person did not attenpt to leave,” includ[e] ‘the threatening
presence of several officers, the display of a weapon by an
of ficer, sonme physical touching of the person of the citizen, or
t he use of | anguage or tone of voice indicating the conpliance with

the officer’s request mght be conpelled.’”” Kaupp v. Texas, 538

U S 626, 629 (2003) (quoting Mendenhall, 446 U. S. at 554 (opinion




of Stewart, J.)).

The Court finds that a Terry stop occurred when O ficer Harris
ordered Defendant to “stay still” and stood by himwhile Oficer
Hei mwent to the door of the corner house. See Kaupp, 538 U.S. at
629. | ndeed, O ficer Harris admtted that he did not acconpany
O ficer He-imto the corner house because he “wanted [ Defendant] to

stay exactly where he was.” (08/18/05 N.T. at 33.); see M chigan

v. Chesternut, 486 U S. 567, 576 n.7 (1988) (“[T]he subjective

intent of the officer[] is relevant to an assessnent of the Fourth
Amendnent inplications of police conduct . . . [where] . . . that
i ntent has been conveyed to the person confronted.”). As of that
nmoment, the follow ng informati on was available to Oficer Harris:
(1) Defendant had been sitting in a lawn chair on a street corner
in a high-crime area during broad daylight; (2) Defendant
purportedly lived in the house on the street corner; (3) Defendant
coul d not produce identification upon request, but cooperatively
answer ed questions; (4) Defendant repeatedly opened and cl osed hi s
fists; and (5) Defendant failed to conply wth orders to stop
reaching into his pants’ pockets. Drawing on his vast experience
and training as a police officer, Oficer Harris testified that
these circunstances - even coupled with his subsequent discovery
t hat Def endant had |ied about living in the corner house - provided
“no indication that [Defendant] had been involved in any illegal

activity.” (08/18/05 N.T. at 32.) Although “[t]he fact that the



of fi cer does not have the state of m nd which is hypothecated by .
the legal justification for the officer’s action” is not fatal
under the Fourth Amendnent’ s objective standard of reasonabl eness,

United States v. Wllianms, 413 F.3d 347, 353 n.6 (3d G r. 2005)

(citation omtted), the Governnent has not even attenpted to
justify Oficer Harris’s actions in this case on grounds that he
had a reasonable suspicion that crimnal activity was afoot.?
Rat her, the Governnment maintains that Oficer Harris ultimatel y had
no choice but to frisk Defendant out of concern for his own safety.

To justify a protective search under Terry, however, “the

officer must first have constitutional grounds to insist on the

encounter, to nmake a forcible stop.” Terry, 392 US at 32
(Harlan, J., concurring). Thus, “the right to frisk . . . depends

upon the reasonableness of a forcible stop to investigate a
suspected crine.” 1d. at 33 (Harlan, J., concurring) (enphasis

added); see also Adans v. WIllians, 407 U S 143, 146 (1972) (“So

long as the officer is entitled to nake a forcible stop, and has
reason to believe that the suspect is arned and dangerous, he may
conduct a weapons search limted in scope to this protective

purpose.”); United States v. Burton, 228 F.3d 524, 528 (4th Cr.

2000) (“But before [the officer] was entitled to allay his safety

2 Gover nnent counsel acknow edged at the hearing that “[t] here
wasn’t necessarily anything to indicate to Oficer Harris, and he
certainly testified this way, that, you know, M. Al ston would
necessarily have drugs in his pocket or anything like that.”
(08/18/05 N.T. at 64.)



concerns [stemm ng fromthe defendant’s refusal to renove his hand
fromhis coat pocket] . . . he had to be presented with objective
facts that would justify an investigative Terry stop - a reasonabl e
suspicion that a crinme had been conmtted or that crimnal activity

was taking place.”); United States v. Gray, 213 F. 3d 998, 1000 (8th

Cr. 2000) (“The requirement that a protective frisk be based upon
reasonabl e suspicion that crimnal activity is afoot explains why
this type of search is nornally preceded by an investigatory stop
based upon an officer’s suspicion of crimnal activity.”); United

States v. Dudley, 854 F. Supp. 570, 580 (S.D. Ind. 1994) (“[I]f the

stop itself is wunlawful, [Suprene Court precedent does not]
aut hori ze the police to search the suspects . . . for weapons, even
if the officers reasonably fear for their safety.”) (citations

omtted); Gonez v. United States, 597 A 2d 884, 891 (D.C 1991)

(“[T] he seizure could not be justified on the notion that it would
be dangerous to chat with [the defendant] and his conpanions
W thout restricting their liberty. No matter how appealing the
cart may be, the horse nust precede it.”); 4 Wayne R LaFave

Search and Seizure: A Treatise on the Fourth Amendnent, 88 9.5(b),

9.6(a) (4th ed. 2004).3® Under the circunstances of this case, the

® \Were an officer encounters a potentially dangerous
i ndi vi dual but | acks the reasonabl e suspicion necessary to nmake a
Terry stop, he may protect hinself by not engaging in the
confrontation. See Terry, 392 U.S. at 32 (Harlan, J., concurring)
(“Any person, including a policeman, is at liberty to avoid a
per son he consi ders dangerous. |If and when a policeman has a ri ght
i nstead to di sarmsuch person for his own protection, he nmust first

10



Government cannot neet its burden of proving that any of the
chal | enged seizures were reasonable under the Fourth Amendnent
wi thout first denonstrating that the officers had a reasonable
suspi cion that Defendant was involved in crimnal activity at the
time they detained himfor investigation.

The Court’s independent analysis of the facts and
ci rcunstances known to O ficer Harris at the tinme of the stop
confirnms that a reasonable officer would not have suspected | egal
wr ongdoi ng by Defendant. The officers were not investigating any
particul ar crinme when they approached Defendant, who was sitting
al one, on the street corner. Although sitting in a lawn chair on
a street corner is perhaps less common than sitting on the front
porch or steps of a house, it is “not so inprobable as to suggest
it was a pretext for crimnal activity,” Gay, 213 F.3d at 1001,
especially considering the tine of day and season, as well as
Def endant’ s then-uncontradi cted statenent that he lived in the
adj acent house. Defendant did not attenpt to hide anything or flee
the scene upon the officers’ arrival, but instead remained in or
around the lawn chair and willingly answered the questions they
asked him G ven that Defendant was not driving a vehicle at the
tinme of the stop, his inability to produce identification is

unremar kable. See Gonez v. Turner, 672 F.2d 134, 144 n.18 (D.C

have a right not to avoid himbut to be in his presence.”).

11



Cr. 1982) (noting that “pedestrians, unlike drivers, are not
required to carry a driver’'s license or any other form
identification papers with them on their wal ks”). There is no
i ndi cation that Defendant nade any furtive novenents wi th his hands
while they were in his pockets so as to suggest he was conceal i ng
drugs or illegal weapons, and O ficer Harris did not observe any
contraband i n Def endant’ s possessi on whil e his hands were exposed.
Even when the Court considers the high-crine | ocation of the stop,
together with all of the surrounding circunstances, the Court
cannot conclude that the officers possessed the quantum of
suspicion required by Terry to justify their invasion of
Defendant’s privacy in this case. As the officers |acked
reasonabl e suspicion to stop Defendant, the crack cocai ne and cash
recovered during the subsequent frisk nust be suppressed. See Wng
Sun, 371 U.S. at 484-85.
| V. CONCLUSI ON

For the foregoing reasons, Defendant’s Mdtion to Suppress
Physi cal Evidence is granted. The Governnment may not admt the
crack cocai ne and cash seized from Defendant into evidence at the
trial in this matter.

An appropriate Order follows.

12



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA

v. : CRIM NAL NO. 05- CR- 268

RONALD ALSTON
ORDER

AND NOW this 22nd day of August, 2005, upon consi deration of
Def endant’ s Motion to Suppress Physical Evidence (Doc. No. 22), the
Government’s Response thereto, and the hearing held on August 18,
2005, IT IS HEREBY ORDERED that said Mtion is GRANTED. T IS
FURTHERED ORDERED that the crack cocaine and cash seized from
Def endant is hereby SUPPRESSED, and such evidence is inadm ssible

in the Governnent’s case in chief at trial.

BY THE COURT:

s/ _John R. Padova
John R Padova, J.




