IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RAKEEN H. ROVE : Cl VI L ACTI ON
V. :
JOHN DCE #1, et al. : NO. 05- 2839

MEMORANDUM AND ORDER

Plaintiff, a prisoner at the Phil adel phia Industri al

Correctional Center (PICC), seeks to bring a civil action in

1

forma pauperis,” wthout prepaynent of fees or security therefor,

asserting clainms pursuant to 42 U . S.C. 8§ 1983. The Prison
Litigation Reform Act of 1995, Pub. L. No. 104-134, 110 Stat.
1321 (April 26, 1996) (the "Act"), which amends 28 U.S.C.

§ 1915, establishes certain financial requirenents for prisoners
who are attenpting to bring a civil action or file an appeal in

forma pauperis.

Under the Act, a prisoner bringing a civil action in

forma pauperis nust pay the full anount of the $250 filing fee.

28 U.S.C. 8§ 1915(b)(1). The prisoner nust submt a certified
copy of his prison account statenent for the 6-nmonth period

i medi ately preceding the filing of his conplaint so the Court
can determ ne how the $250 filing fee will be paid. 28 U S C 8§
1915(a)(2). The prisoner nmust obtain this statenment fromthe

appropriate official of each prison at which he was or is

1. Suits brought in form pauperis are governed by 28 U S.C. 8§
1915.




confined. 1d. The Court nust then "assess [the prisoner's
financial status] and, when funds exist, collect, as a parti al
paynent of any court fees required by law, an initial partial
filing fee of 20 percent of the greater of-- (A) the average
nmont hly deposits to the prisoner's account; or (B) the average
nmont hly bal ance in the prisoner's account for the 6-nonth period
i mredi ately preceding the filing of the conplaint . . . ."

Plaintiff's prison account statenent for the period
i mredi ately preceding the filing of his conplaint shows average
nont hly deposits of $116.45, average nonthly bal ances of $19. 29,
and a current bal ance of $2.92. Based upon this financi al
information, an initial partial filing fee of $23.29 is assessed.
The Warden or other appropriate official at PICC, or at any
prison at which plaintiff nmay be confined, will be directed to
deduct $23.29 fromplaintiff's prison account, when such funds
becone avail able, and forward that amount to the Clerk of the
United States District Court for the Eastern District of
Pennsyl vania. Thereafter, each tine that the balance in
plaintiff's prison account exceeds $10, an anpbunt no greater than
20 percent of the noney credited to plaintiff's account during
the preceding nonth will be deducted and forwarded to the Cerk
of Court until the filing fee is paid.

Plaintiff may not have known when he brought this
action that he nust pay the filing fee, and that even if the ful
filing fee, or any part of it, has been paid, the Court nust

dismss the case if it finds that the action is: (1) frivolous or
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mal i cious; (2) fails to state a claimupon which relief may be
granted; or (3) seeks nonetary relief against a defendant who is
i mmune fromsuch relief. 28 U S.C. 8 1915(e)(2)(B). If the
Court dism sses the case for any of these reasons, the Act does
not permt the prisoner to get his filing fee back.

We shall give plaintiff twenty (20) days fromthe date
of this order to decide whether he wants to proceed with this
case. |If by that tinme, plaintiff decides not to proceed with the
case, he need not pay the filing fee.

For the foregoing reasons, it is, this day of
August, 2005, hereby ORDERED t hat:

1. The petition is DENIED W THOUT PREJUDICE to its
reassertion in accordance with the terns of this order;

2. If plaintiff files wwth the Court within twenty
(20) days fromthe date of this order a notice that he wi shes to
proceed with this action and thereby obligate hinself to pay the
$250 filing fee, this action will be reinstated; and

3. The Cerk of Court shall CLOSE this case
statistically.

BY THE COURT:

JOHN R PADOVA, J.



