IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DI ANA Rl VERA O BRYANT, )
) Gvil Action
Pl aintiff ) No. 03-CV-06635
)
VS. )
)
CI TY OF READI NG )
JOSEPH EPPI H MVER: )
JEFFREY VWH TE; )
NAN BALMER; )
JESUS PENA; )
ERI C GALCSI ; and )
TAW E Kl PP, )
)
Def endant s )
* * *
APPEARANCES:

H FRANCI S DELONE, JR , ESQUI RE
On behal f of Plaintiff

STEVEN K. LUDW G ESQUI RE

MAREN REI CHERT, ESQUI RE
On behal f of Defendants

* * *

OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on Defendants Gty of
Readi ng, Joseph Eppi hiner, Jeffrey Wite, Nan Bl anmer, Jesus Pefa,
Tamm e Kipp, and Eric Galosi’s Mdtion for Sunmmary Judgnent filed

Sept enber 20, 2004.! Plaintiff’s Menorandumin QOpposition to

1 By Order dated November 17, 2004, the undersigned granted
defendants leave to file a reply brief in conformty with our Rule 16 Status
Conference Order dated April 8, 2004. Defendants’ Reply Brief to Plaintiff’s
Menor andum i n Opposition to Defendants’ Motion for Summary Judgnent was fil ed
Novenber 18, 2004.



Def endants City of Reading, Joseph Eppi hinmer, Jeffrey Wite,

Nan Bl aner, Jesus Pefia, Tanm e Kipp, and Eric Galosi’s Mdtion for
Sunmary Judgnent was filed Cctober 8, 2004.2 For the reasons
expressed bel ow, we grant defendants’ notion for sumrary

j udgnent .

Procedural History

On Decenber 9, 2003 plaintiff D ana Rivera O Bryant
initiated this matter by filing a five-count Conpl ai nt agai nst
defendants City of Reading (“City”), Joseph Eppi hi ner,

Jeffrey Wihite, Nan Bal ner and Jesus Pefia. According to the
Conpl ai nt, Eppihinmer was the Gty’'s Mayor; Wite was the Cty’s

Managi ng Director; Balner was the Cty' s Director of Conmunity

2 In her menmorandum plaintiff asserts that “[p]laintiffs can and

often do bring Title VIl enploynent discrimnination actions and § 1983 deni a

of equal protection actions in the sanme lawsuit . . . [Plaintiff] has done
that in this case.” Wile we agree that plaintiffs are permtted to aver
causes of action pursuant to Title VII of the GCvil R ghts Act of 1866, 1964,
and 1991 (42 U.S.C. 88 2000(e) to 2000(e)-17) and Section 1983

(42 U.S.C. 8 1983) in the sane |awsuit, we disagree that plaintiff has done so
inthis matter.

After review of the Anended Conplaint in the |ight nost favorable
to plaintiff, as we are required to do, we find that plaintiff has not
asserted a cause of action under Title VII. Initially, we note that plaintiff
specifically delineated federal statutory causes of action under
42 U. S.C. § 1983 and the Fair Labor Standards Act of 1938 (“FLSA")

(29 U.S.C. 88 201-219). See Paragraph 9 of plaintiff’'s Arended Conpl ai nt
filed May 18, 2004. Plaintiff further characterized the all eged
discrimnation as a violation of her constitutional right to equal protection
of the law, a reference to the Fourteenth Anendnent of the United States
Constitution, not Title VII. See Paragraphs 22-23 and 27-30 of plaintiff’'s
Amended Conplaint. In her claimfor retaliation, plaintiff characterized

def endants’ actions as violating her First Amendment right of free speech, not
as violating her rights under Title VII. See Paragraph 34 of plaintiff’'s
Amended Conplaint. Nowhere in plaintiff’s Arended Conplaint, or prior

subm ssions to the court for that matter, does plaintiff identify any federa
cl ai ms brought under Title VII.

Accordingly, we analyze plaintiff’'s discrimnation and retaliation
clai ms under Section 1983, not Title VI
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Devel opnment; and Pena was the City’'s Director of the Departnent
of Human Resources. The City, Eppihinmer, Wiite, Balner, and Pena
filed their answer to plaintiff’s Conplaint on February 17, 2004.

On April 30, 2004, plaintiff filed a Mdtion for Leave
to Amend the Conpl aint seeking to add Eric Gal osi and Tammy Ki pp?
as defendants. By Order of the undersigned dated May 14, 2004,
plaintiff’s notion was granted, and her Amended Conpl ai nt was
filed on May 18, 2004. According to the Anended Conpl ai nt,

Gal osi was the Gty s Acting Director of Comrunity Devel opnent or
the Division Manager of Housing* and Kipp was the City’'s Director
of Finance. The Cty, Eppihiner, Wite, Balner, Pena, Gl osi,
and Kipp filed their answer to plaintiff’s Armended Conpl aint on
June 4, 2004.

Count | of plaintiff’s Arended Conpl ai nt asserts a
federal cause of action pursuant to 42 U S.C. 8§ 1983 by virtue of
an alleged violation of the Fourteenth Arendnent of the United
States Constitution as the underlying basis of her Section 1983
claim Count |l asserts a federal cause of action for

retaliation pursuant to 42 U . S.C. 8§ 1983 by virtue of an alleged

8 Al t hough defendants indicate in their answer to plaintiff’'s

Amended Conpl aint that plaintiff misspelled Tammie Kipp’'s first nane, the
caption of this case was never changed to reflect the proper spelling of

Kipp's first name as “Tanmy”.

4 In their answer to plaintiff’s Anended Conpl ai nt, defendants aver

that Gal osi was presently serving as the City's Division Manager of Housing
and Nei ghbor hood Devel opnent and that he had previously served as Acting
Director of the City's Community Devel opnent Depart nment.
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violation of the First Anendnent of the United States
Constitution as the underlying basis of her Section 1983 claim
Count 111 asserts a federal cause of action pursuant to the Fair
Labor Standards Act of 1938 (“FLSA’).°> Count |V asserts a
pendent state | aw cause of action for breach of contract. Count
V asserts a state | aw cause of action for fraudul ent
m srepresentati on and conceal nent.
Facts

Based upon the pl eadings, record papers, affidavits,
exhi bits and depositions, the pertinent facts are as foll ows:

Plaintiff D ana Rivera O Bryant, an African Anmerican
femal e, who is also part H spanic, was first enployed in
Septenber 1998 by the City as a part-tinme Fair Housing |In-take
Specialist. Plaintiff's salary was $14. 00 per hour and did not
i nclude benefits. Plaintiff was advised that her offer of
enpl oynent did not constitute a contract and that she was an at-
w Il enpl oyee.

As a part-tine Fair Housing In-take Speciali st,
plaintiff staffed the City's Fair Housing O fice and perforned
i ntake functions related to conplaints of alleged housing
discrimnation in violation of federal or state law. Mre
specifically, plaintiff interviewed conplai nants, docunented

conplaints, filed conplaints with the United States Departnent of

5 29 U.S.C. 88 201-219



Housi ng and Urban Devel opnment (“HUD’), and submtted investigated
conplaints to the Solicitor for the City's Human Rel ati ons
Comm ssion for disposition.

Plaintiff was advised by correspondence dated
Decenber 1, 1998 fromthe Cty’'s Human Resources Departnent that
effective that date the position of Fair Housing In-take
Speci al i st was bei ng expanded frompart-tinme to full-tinme. 1In
addition, plaintiff was extended a benefit package, including
pensi on, nedical, dental, vision, prescription and life insurance
benefits. She was informed that this expansion of her position
did not constitute a contract and that she was an at-w ||
enpl oyee. Plaintiff accepted these terns of enploynent by her
execution of the correspondence on Decenber 7, 1998. As of
January 1, 1999, plaintiff was no | onger paid by the hour but was
paid a salary of $26, 244.00 per year.

I n August 2000 plaintiff filed charges of race and sex
di scrimnation against the City with the Pennsyl vani a Human
Rel ati ons Conm ssion (“PHRC’) and the United States Equal
Enpl oyment Opportunity Comm ssion (“EEOCC'). In January 2001
plaintiff filed additional charges of race and age di scrimnation
with the PHRC and the EECC, alleging retaliation. The PHRC did
not issue findings on either charge. The EEOC did not issue a
right to sue letter with respect to either charge.

By correspondence dated Decenber 14, 2001, the Cty



offered plaintiff a managenent position, Human Rel ations
Conmi ssion Administrator, at a salary of $32,000.00 per year.
The correspondence explained that the Human Rel ati ons Conm ssi on
Adm nistrator “is responsible for adm nistration, nmanagenment, and
intake functions related to the inplenentation and enforcenent of
the Gty’'s Human Rel ati ons Ordi nance.”

Plaintiff’s responsibilities included, anong ot her
t hi ngs, preparing an annual program budget for the Conm ssion;
preparing grant applications and reports; approving purchases and
bill paynment for the Comm ssion; maintaining Comm ssion case
files; providing public education and information services; and
providing intake services to individuals interested in filing a
conplaint of discrimnation with the Conmm ssion.

On Decenber 18, 2001 plaintiff accepted the Human
Rel ati ons Conmi ssion Adm nistrator position, at which tinme her
pronoti on becane effective. 1In addition to the above
responsibilities, plaintiff produces and hosts a | ocal television
show, develops informational materials to dissemnate to the
public, including a book about renting, fair housing and hone

owner shi p; supervi ses ot her Conm ssion staff;® screens al

6 Plaintiff testified in her deposition that she supervises a part-

time fair housing investigator and a part-time clerk. See Exhibit A page 62,
of Defendants City of Reading, Joseph Eppihiner, Jeffrey Wite, Nan Bl amer,
JeslUs Pefia, Tamm e Kipp, and Eric Galosi’s Mdtion for Sumrary Judgnent filed
Sept ember 20, 2004 (“Sunmary Judgnent Mtion”). In addition, plaintiff has
supervi sed college interns from Reading Area Community Coll ege. See Summary
Judgnent Mdtion, Exhibit A, page 64.
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housi ng di scrimnation conplaints made to the Human Rel ati ons
Commi ssion; interviews conplainants; determ nes whether a
conplaint should be filed; and initiates and files conpl aints.
Plaintiff also coordinates with nmenbers of the Human Rel ati ons
Comm ssion and its Solicitor regarding Comm ssion neetings and
cases, and wth other Cty staff regarding adm nistration of the
Comm ssi on.

In 2003 plaintiff’s salary as Human Rel ati ons
Commi ssi on Adnministrator was raised to $32,960.00. Plaintiff
continues to serve as the Cty’ s Human Rel ati ons Comm ssi on
Adm ni strator. She has not been term nated or suspended at any
tinme. Plaintiff has never had her salary reduced or had support
staff taken away from her.

Contentions of the Parties

Plaintiff’'s Contentions

Plaintiff contends that when she was pronoted to the
full-time position of Executive Director’ of the Hunman Rel ati ons

Comm ssion in January 1999, her hourly rate decreased because she

! Def endants contend that no such change in plaintiff's title was

ever effectuated by the City and that no such position has ever been included
inthe Gty s full-tine position ordi nance, which establishes the full-tine
enpl oyment positions within the City.

Plaintiff submits no evidence, other than her own assertion, to
support her contention that she was pronoted to “Executive Director” of the
City's Human Rel ati ons Conmi ssion in January 1999. On the contrary, the
December 1, 1998 correspondence to plaintiff provides, in pertinent part:
“[o]ln behalf of the City of Reading, | am pleased to informyou that the
position of Fair Housing |In-Take Specialist has been changed frompart-tine to
full-time effective Tuesday, Decenber 1, 1998.” See Summary Judgnent Moti on,
Exhibit C. No nention is nade of a pronotion to “Executive Director.”
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regul arly worked over 40 hours per week.® Specifically,
plaintiff avers that if her hourly rate were cal cul ated on the
basis of a forty-hour workweek, her hourly rate for the full-tine
position would be | ess than the hourly rate she received when she
was working part-tine.?® Plaintiff further contends that
what ever hourly cal culation figure is used, her pay is far bel ow
what a person who is supposedly a manager of a City departnment
shoul d be getting and far bel ow what white enpl oyees in
conpar abl e positions have been and are getting.?

Plaintiff clains that she is the | owest paid
adm nistrator for the Cty or for Berks County. Plaintiff
further contends that she is paid | ess than sone white
secretaries enployed by the City and | ess than sone white City
enpl oyees whose jobs are to clean City Hall. In addition, she
mai ntains that while white adm nistrative enpl oyees of the Cty

of Readi ng have been receiving salary increases averagi ng around

8 Plaintiff contends that she worked over 40 hours “about every

week” and that she usually worked “[a]t | east six or seven hours over during
the week.” See Summary Judgment Motion, Exhibit A, page 323.

9 Plaintiff asserts that she received an hourly rate of $12.62
($26, 244.00 + 2080 hours per year = $12.62 per hour) when she was pronoted to
the full-tinme position. Plaintiff's salary for the part-tine position was
$14. 00 per hour.

10 Plaintiff contends that the foll ow ng Caucasi an enpl oyees held
positions conparable to hers and were paid significantly nore: defendant
Bal mer, Executive Director of Community Devel opnent fromlate 2000 until m d-
2002, was pai d $55,000.00 per year; defendant Galosi, D vision Manager of
Housi ng since 2002, is paid $50,000.00 per year; defendant Kipp, Finance
Di rector since Decenmber 2001, is paid $61,800.00; and Adam Mikerji
(predom nately Caucasian), Division Manager of Comunity and Econonic
Devel opnent since 2002, is paid $75,000.00 per year.
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four to five percent each year, her increases have averaged far
| ess.

Plaintiff also contends that she is aware of several
other mnority enployees of the Cty, including Linda Burns
G over, Richard Bail ey, and Evelyn Mrrison, who believe that
t hey have been the victins of race or ethnic discrimnation.

Plaintiff asserts that in August 2000, while she was
the Executive Director, she filed charges with the PHRC and EECC
alleging that the Gty was discrimnating agai nst her because of
her race by paying her far | ess than white enpl oyees in
conparabl e positions. She maintains that, soon after she filed
t hese charges, defendants retaliated by denoting her back to the
position of Fair Housing In-Take Specialist and later hiring
Bal mer, a white woman, as the City’'s Director of Community
Devel opment and as plaintiff’s supervisor. Plaintiff contends
t hat because she was doing a good job as the Executive D rector
there was no valid reason to denote her

Plaintiff clainms that defendants’ retaliation and
raci al discrimnation agai nst her have not been limted to
denotion and | ow pay. She clains that she has not received the
recogni tion and respect which she deserves for being a quality
wor ker and person; has regularly been harassed and belittled by
white supervisory personnel with whom or for whom she worKks;

has been prevented from doing her job properly and from receiving



the training required for her job; and has not been invited to
the planning and policy neetings defendant Eppi hinmer regularly
held with nost white departnent or division managers. Plaintiff
further contends that defendants’ alleged racial discrimnation
and retaliation!? have been continuing practices and consi st of
numerous retaliatory and discrimnatory acts.

Plaintiff also contends that the City has refused to
conpensate her for the many overtine hours she has worked since
becoming a full-tinme enployee in 1999. She asserts that her
duties consist primarily of inplenmenting the City's Human
Rel ati ons Ordi nance, inplenenting prograns for the United States
Departnent of Housi ng and Urban Devel opnent (“HUD'), and
providing intake services related to the Gty s ordi nance and HUD
program Plaintiff clainms that she did not draft or create the
City’'s ordinance or HUD prograns and that she is not free to
deviate fromor change the City’'s ordi nance or HUD prograns.

Plaintiff further contends that because her
adm nistrative duties are limted to the Human Rel ati ons
Comm ssion office, her “primary duty” is not the performance of
work directly related to the managenent or general business

operations of the City. Based on the foregoing, plaintiff

1 Plaintiff contends that defendants’ racial discrimnation against
her began in 1999

12
in 2000.

Plaintiff contends that defendants’ retaliation against her began
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mai ntai ns that she is not an exenpt enpl oyee under the FLSA

Def endant s’ Cont enti ons

Def endants contend that plaintiff has failed to adduce
sufficient evidence that they took any action agai nst her
anounting to disparate treatnment or retaliation for purposes of a
constitutional violation actionable under Section 1983. On the
contrary, defendants maintain that plaintiff has never been
di scharged, suspended or had her hours cut. Plaintiff’s pay has
never been docked and her rate has never been reduced.

Furt hernore, defendants assert that plaintiff’s position has
evol ved fromone primarily focused on intake duties to one that
al so focuses largely on outreach and education in the comunity
regarding fair housing and discrimnation issues.

Def endants claimthat plaintiff has provided no
evi dence of any adverse enpl oynent actions or that defendants had
any involvenent in the alleged conduct. Defendants assert that
t he conduct alleged by plaintiff does not reach the threshold of
i nproper actionabl e harassnment under Section 1983, whether as a
result of race or protected First Amendnent activity. On the
contrary, defendants maintain that any difficulties perceived by
plaintiff did not result in any discipline or loss to plaintiff
and woul d not deter a person of ordinary firmess from engagi ng
in protected activity. Moreover, defendants argue that even if

plaintiff could establish actionable conduct, she is unable to
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show a connection between the alleged retaliatory action and her
protected activity.

Def endants maintain that plaintiff neets the United
States Departnent of Labor standard for an exenpt adm nistrative
enpl oyee and, therefore, has no entitlenent to additional
conpensation for overtine hours worked. |In support thereof,
def endants assert that plaintiff has been paid on a salary basis
since January 1, 1999. In addition, defendants contend that
plaintiff exercises discretion and independent judgnent with
respect to the intake functions of the Gty s Human Rel ations
Comm ssi on, the devel opnment of outreach and educational prograns
on fair housing and anti-discrimnation topics, and the overal
functioning of the Human Rel ati ons Commi ssion as set forth in the
Cty' s human rel ations ordi nance. Moreover, defendants argue
that plaintiff’s work affects the operations of the Human
Rel ati ons Commi ssion and the Gty to a substantial degree.

Def endants contend that plaintiff |acks any evidence of
a contractual promse by the City to pay overtine. Specifically,
defendants assert that the terns and conditions of plaintiff’s
enpl oynent as the Human Rel ations Conmm ssion Adm ni strator do not
contain a provision for additional conpensation for overtine
work. Further, defendants maintain that plaintiff has failed to
produce any other witing between the parties suggesting that she

was entitled to overtine conpensation
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Def endants assert that plaintiff has not produced any
evi dence of an intentional m srepresentation regarding her FLSA
exenption status. Defendant contends that plaintiff has not
shown that any defendant nade a representation to her regarding
her FLSA exenption status. Mreover, defendants contend that
plaintiff has not shown that any communi cation regardi ng her
classification as an exenpt enpl oyee was fal se or was made with
knowl edge of its falsity or wwth reckl ess disregard for the
truth.

St andard of Revi ew

In considering a notion for summary judgnent, the court
must determ ne whet her “the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
material fact and that the noving party is entitled to judgnment

as a matter of law" Fed.R GCv.P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986);

Federal Honme Loan Mortgage Corporation v. Scottsdal e | nsurance

Conpany, 316 F.3d 431, 433 (3d Cr. 2003). Only facts that may
affect the outcone of a case are “material”. Mor eover, al
reasonabl e i nferences fromthe record are drawn in favor of the

non- novant. Anderson, supra.

Al t hough the novant has the initial burden of

denonstrating the absence of genuine issues of material fact, the
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non- novant nust then establish the exi stence of each el enent on

which it bears the burden of proof. See Watson v. Eastman Kodak

Conpany, 235 F.3d 851, 857-858 (3d Cir. 2000). A plaintiff
cannot avert summary judgnent wi th speculation or by resting on
the allegations in her pleadings, but rather nust present
conpetent evidence fromwhich a jury could reasonably find in her

favor. Ri dgewood Board of Education v. N.E. for ME.

172 F.3d 238, 252 (3d Cr. 1999); Wods v. Bentsen,

889 F. Supp. 179, 184 (E.D. Pa. 1995).

Di scussi on

Section 1983 provides for the inposition of liability
on any person who, acting under color of state |aw, deprives
anot her of rights, privileges, or imunities secured by the

Constitution or the laws of the United States. Guenke v. Seip,

225 F.3d 290, 298 (3d Cr. 2000). Section 1983 does not itself
provi de any substantive rights but nerely provides a federal

remedy for violation of federally protected rights. Chapnman v.

Houston Wl fare R ghts Organi zation, 441 U. S. 600, 617-618,

99 Ss.Ct. 1905, 1916, 60 L.Ed.2d 508, 522-523 (1979).

To state a clai munder Section 1983, plaintiff nust
show that: (1) the offending conduct was conmtted by a person
acting under color of state law, and (2) such conduct deprived
plaintiff of rights secured by the Constitution of the United

St at es. Parratt v. Taylor, 451 U S. 527, 535, 101 S.C. 1908,
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1913, 68 L. Ed.2d 420, 428 (1981), overruled on other grounds,

Daniels v. Wllians, 474 U S. 327, 106 S.Ct. 662,

88 L.Ed.2d 662 (1986). In this case, no party disputes that
def endants were acting under color of state | aw

Di scrim nation

To bring a successful claimunder 42 U S.C. § 1983 for
a denial of equal protection, plaintiff nmust prove the existence

of purposeful discrimnation. Andrews v. Cty of Phil adel phia,

895 F.2d 1469, 1478 (3d Gr. 1990), citing, Batson v. Kentucky,

476 U. S. 79, 93, 106 S.Ct. 1712, 1721, 90 L.Ed.2d 69, 85 (1986).
In other words, plaintiff nust denonstrate that she received
different treatnment fromthat which was received by other
individuals simlarly situated. Specifically, to prove racial
discrimnation, a plaintiff nust show that any disparate
treatnent she received was based upon her race. Andrews,
895 F.2d at 1478.

A defendant in a civil rights action nust have persona
i nvol venent in the alleged wongs. Liability cannot be
predi cated solely on the operation of respondeat superior. See

Monell v. New York City Departnent of Social Services,

436 U.S. 658, 692-695, 98 S.Ct. 2018, 2036-2039, 56 L.Ed. 2d 611

636-639; Rode v. Dellarciprete, 845 F.2d 1195, 1207 (3d Gr

1988), citing, Parratt, 451 U S. 527, 537 n.3, 101 S.C. 1908,

1914, 68 L.Ed.2d 420, 430 (1981). Personal involvenent can be
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shown through allegations of personal direction or of actual
know edge and acqui escence. Allegations of participation or
actual know edge and acqui escence, however, nust be nmade with
appropriate particularity. Rode, 845 F.2d at 1207.

In order to obtain a judgnent against a nunicipality,
plaintiff nust prove that the municipality itself supported the
violation of rights alleged. Mnell, 436 U S. at 692-695,

98 S.Ct. at 2036-2039, 56 L.Ed.2d at 636-639. Thus, Section 1983
l[tability attaches to a municipality only when “execution of a
government's policy or custom whether made by its | awmakers or
by those whose edicts or acts may fairly be said to represent
official policy, inflicts the injury.” Mnell, 436 U S. at 694,
98 S.Ct. at 2037-2038, 56 L.Ed.2d at 638.

As not ed above, in support of her claim of
discrimnation, plaintiff avers that her pay is considerably
lower than simlarly situated white enpl oyees and that she is the
| onest paid adm nistrator for the Gty or for the County of
Berks. In addition, plaintiff maintains that white
adm ni strative enpl oyees of the City have been receiving salary
i ncreases averaging around four to five percent each year.
Plaintiff avers that her increases have averaged far |ess.

Plaintiff also clainms that she has been regularly
belittled and subjected to offensive remarks by white supervisors

(i ncluding the individual defendants) for whomor wth whom she
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works. Plaintiff asserts that many of the defendants have
deneaned the inportance of her job and have taken steps to make
her job nore difficult.®® Plaintiff maintains that it is clear
that the foregoing acts have been perpetuated agai nst her because
of her race and et hnic background.

Plaintiff must prove purposeful discrimnation in order

13 Wth respect to defendant Eppihiner, plaintiff alleges that she

heard fromunidentified persons that he was going to term nate her enpl oynent
and that he was upset that she had naned himin the PHRC charge which she
filed in 2000. Plaintiff also avers that defendant Eppihiner indirectly
retaliated agai nst her by denoting her fromthe “Executive Director” position
she believed she had hel d.

Plaintiff asserts that defendant Wite harassed her because he did
not take steps to ensure adequate staffing for the Human Rel ati ons Conmi ssi on
Plaintiff also avers that he nade a condescendi ng coment regarding his
hesitation to deal adversely with another person because that person was
African-American. Mre specifically, plaintiff testified that defendant Wite
said sonmething to the effect that he could not do anything to renove
Hazel Bl ack (an African-Anmerican wonan) fromthe Conm ssion because peopl e
woul d say “who do those white nen, sitting up in their ivory white tower,
think they are? This is an African-American wonan that has been on the
conmi ssion for nany years, a do-gooder in the community.” See Summary
Judgnent Mdtion, Exhibit A, page 200.

Plaintiff contends that defendant Pena acqui esced in her being
paid | ess than other enployees. Plaintiff also believed that Pena retaliated
agai nst her following her filing of charges with the PHRC and EECC because she
was told to speak with his assistant and because he no | onger “sal uted” her
when they woul d wal k past one anot her

Plaintiff maintains that defendant Bal ner refused to give her
conpensatory tine or overtine pay for the many hours of overtine she worked,
threatened to denpte her if she did not performthe duties of an Executive
Director as well as her Fair Housing |In-Take Specialist duties, and required
her to do typing and clerical work in addition to her other duties.

Plaintiff asserts that defendant Gal osi prevented her from getting
the staff and funds necessary to run the Hunman Rel ati ons Conmi ssion properly,
took steps to demean the inportance of her job as the head of the Human
Rel ati ons Commi ssion, and took steps to keep her fromreceiving pay conparable
to the pay received by Caucasi ans hol ding jobs of similar inportance.

Plaintiff also clainms that defendant Galosi retaliated against her for filing
her PHRC charge by telling unidentified persons that she was filing frivol ous
conpl ai nts.

Plaintiff contends that defendant Kipp prevented her from doing
her job properly and fromreceiving the training required for that job.
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to be successful under a Section 1983 action for denial of equal

protection. Andrews, supra. In this regard, plaintiff offers no

evi dence, other than her own testinony and declaration, to
support her claimthat she received different treatnment fromthat
whi ch was received by white individuals simlarly situated.
Plaintiff does not offer any conpetent evidence
concerning the salaries or raises of other white individuals who
are simlarly situated. Although plaintiff asserts that several
white adnmi nistrative enployees are earning nore than she earns,*
she does not offer any evidence concerning the job duties,
educati on, or experience of those other adm nistrative enpl oyees
to enable a conparison to be made. '®
Plaintiff also avers that she is the |l owest paid
adm ni strative enployee in the Cty and the County of Berks, but

does not offer any evidence to support this conclusion other than

14 Plaintiff contends that the foll ow ng Caucasi an enpl oyees held

positions conparable to hers and were paid significantly nore: defendant
Bal mer, Executive Director of Community Devel opnent fromlate 2000 until m d-
2002, was pai d $55, 000. 00 per year; defendant Galosi, D vision Manager of
Housi ng since 2002, is paid $50,000.00 per year; defendant Kipp, Finance
Di rector since Decenmber 2001, is paid $61,800.00; and Adam Mikerji
(predom nately Caucasian), Division Manager of Comrunity and Econonic
Devel oprment since 2002, is paid $75, 000. 00 per year

15 Plaintiff avers that the question of who is a sinmlarly situated
or comparable enployee is a factual question that nmust be determ ned on the
basis of all of the circunstances. However, we find that the mere assertion
by plaintiff of the titles and salaries of other white admnistrative
enpl oyees, without nore, is not enough to create a genuine issue of materi al
fact to avoid summary judgnment. Plaintiff has presented no evidence from
which a jury could find that those positions were simlar to her own.
Presumably, plaintiff could have conducted depositions of those individuals to
illicit informati on about their respective job duties, education, and
experi ence. The record does not indicate that she has done so. Accordingly,
we find that there is no genuine issue of material fact on this issue which
woul d preclude summary judgnent.
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her unsupported assertions. As noted above, plaintiff cannot
avert summary judgnent with speculation or by resting on the
al l egations in her pleadings, but rather nust present conpetent
evidence fromwhich a jury could reasonably find in her favor

Ri dgewood, supra. Furthernore, the County of Berks is neither

plaintiff’s enployer, nor a defendant in this action.

In order to prove the personal involvenent of the
i ndi vi dual defendants, plaintiff nmust show, with particularity,
that they directly participated, or had know edge of and

acqui esced, in the alleged discrimnatory acts. Rode, supra.

However, other than her own testinony, plaintiff has no conpetent
evi dence that any of the defendants deneaned the inportance of
her job, nmade her job nore difficult, belittled her, or nmade
of fensive remarks to her.?®

Specifically, plaintiff has presented no evidence to
support her assertions that the Human Rel ati ons Comm ssi on was
i nadequately staffed or inproperly funded, that she did not
receive the proper training to performher job, and that she was
excl uded from neetings which defendant Eppi hiner held regularly

Wi th other departnment or division managers. |In addition,

16 We find that the all eged conment made by defendant Wite regarding

Hazel Bl ack noted in footnote 13, supra, does not reflect a discrimnatory
animus with respect to plaintiff as an African-American. |f anything, it
denonstrates that defendant Wiite was hesitant to take any potential adverse
action agai nst anot her nenber of a protected cl ass.

In addition, information obtained by plaintiff fromunidentified
persons is not conpetent evidence and will not defeat summary judgnent.
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plaintiff’s assertions concerning what she | earned from
uni dentified persons, (defendant Eppihinmer’s alleged threat to
termnate plaintiff and defendant Gal osi’s comment about
plaintiff’s filing frivolous |lawsuits), are unsupported
al l egations which are insufficient to withstand summary judgnent.
Thus, we conclude that plaintiff has not established that she
received different treatnment fromthat which was received by
other individuals simlarly situated.

Further, we conclude that even if plaintiff had proven
di sparate treatnent, which she did not, she has not produced any
evi dence that any all eged unfavorable treatnent she recei ved was
based on her race. Mre specifically, plaintiff has adduced no
evi dence that any of the defendants suppressed her sal ary because
of her race. The nere assertion that plaintiff believes she
shoul d be paid akin to white enpl oyees who work in other
capacities does not lead to the conclusion that the perceived pay
differential was based on her race. Further, plaintiff
acknow edges in her testinony that she did not believe that the
Cty' s confidential secretaries, each of whomis Caucasian, were
paid nore than she because they are white and she is bl ack.?

Plaintiff simlarly produces no evidence, other than

e In addition to the adm nistrative enployees listed in footnote 14

above, plaintiff contends that she is paid | ess than sone Caucasi an
secretaries enployed by the City as well as sone City enpl oyees whose jobs are
to clean City Hall. Again, we find that plaintiff has failed to provide any
conpet ent evidence that these enpl oyees are either, in fact, paid nore than
she or that these positions are conparable to her position.
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her own belief, that the alleged failure to provide additional
staffing for the Human Rel ati ons Conm ssi on was because of her
race. In addition, plaintiff fails to establish that any of the
other alleged acts of defendants, including defendant Pena’s
refusal to “salute,” and defendant Balnmer’s alleged threat to
denote and refusal to give conpensation tinme, were racially
not i vat ed.

Finally, plaintiff contends that she is aware of
several other mnority enployees of the Cty, including Linda
Burns G over, R chard Bailey, and Evelyn Morrison, who believe
that they have been the victins of racial or ethnic
discrimnation. Plaintiff asserts that evidence of such prior
di scrimnation against mnorities can be sufficient to prove
discrimnatory intent. Plaintiff cites the opinion of the United

States Court of Appeals for the Third Crcuit in Sinpson v. Kay

Jewelers, 142 F.3d 639 (3d Gr. 1998) as authority for this
assertion.

Sinpson is both procedurally and factually
di stingui shable fromthis case. |In Sinpson, plaintiff brought an
age discrimnation cause of action under the Age D scrimnation
in Enpl oynent Act (“ADEA’)!® and the Pennsyl vani a Human Rel ati ons

Act (“PHRA") ! which was anal yzed by the Third Crcuit under the

18 29 U.S.C. 88 621-634.

19 Act of Cctober 27, 1955, P.L. 744, No. 222, §§ 1-13, as anended
43 P.S. 88 951-963.
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shifting burden anal ysis contained in the McDonnel |l Dougl as®®

line of cases. Sinpson, 142 F.3d at 643. In order to satisfy
the third factor (that an invidious discrimnatory reason was
nore |likely than not a notivating or determ native cause for the
enpl oyer’s action), the Third G rcuit suggested, anong ot her
things, that a plaintiff may show that the enpl oyer has
di scrim nated agai nst other persons within the plaintiff’s
protected class. 142 F.3d at 644-645.

In the case before this court, plaintiff has not
asserted either an age discrimnation claimor a Title VIl claim

whi ch woul d be anal yzed under MDonnell Douglas and its progeny.

Further, plaintiff’s assertions regarding discrimnation
al l egedly experienced by others, unsupported by any adm ssions or
findi ngs, cannot sal vage her Section 1983 for denial of equal
protection of the |aw

None of plaintiff’s beliefs or assertions are supported
by any of the docunentary evidence provided. A plaintiff’s own
assertion of discrimnatory aninmus does not give rise to an

i nference of unlawful discrimnation. WIllians-MCoy v. Starz

Encore G oup, No. Cv.A 02-5125, 2004 U.S. Dist. LEXIS 2600 at

*26 (E.D. Pa. Feb. 5, 2004), citing, Sarullo v. U S. Postal

Service, 352 F.3d 789, (3d G r. 2003) and Bullock v. Children's

Hospital of Phil adel phia, 71 F. Supp.2d 482 (E.D. Pa. 1999).

20 McDonnel | Dougl as Corporation v. Green, 411 U S. 792, 802-804,
93 S.Ct. 1817, 1824-1825, 36 L.Ed.2d 668, 677-679 (1973).
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A plaintiff cannot avert summary judgnent wth
specul ation or by resting on the allegations in her pleadings,
but rather nust present conpetent evidence fromwhich a jury

could reasonably find in her favor. Ri dgewod, supra. Because

plaintiff fails to submt any conpetent evidence that she
suffered disparate treatnent because of her race, her Section
1983 claimfor denial of equal protection of the law fails.

Accordi ngly, we grant defendants’ notion for summary
judgnent on plaintiff’s claimfor discrimnation.

Retal i ati on

Plaintiff’s Anmended Conpl aint further alleges that
defendants retaliated against her for filing discrimnation
charges with the PHRC and EECC by denoting her in violation of
her rights under the First Amendnent of the United States
Constitution, giving her a private cause of action pursuant to
42 U.S.C. § 1983. In assessing plaintiff’s claimfor retaliation

we nust apply a three-step, burden-shifting analysis. Baldassare

v. New Jersey, 250 F.3d 188, 194 (3d Cir. 2001).

Initially, plaintiff nmust show that she engaged in

conduct or speech which is protected by the First Amendnent.

Watters v. Gty of Philadelphia, 55 F.3d 886, 892 (3d G r. 1995).
Next, plaintiff nmust show that defendants responded with
retaliation, and that the protected activity was a substantial or

notivating factor in the alleged retaliatory action. Ballas v.

-23-



Cty of Reading, No. Civ.A 00-2943, 2001 U S. Dist. LEXIS 657,

at *21 (E.D. Pa. Jan. 25, 2001). Finally, defendants may def eat
plaintiff’s claimby denonstrating by a preponderance of the
evi dence that they would have taken the sanme action even in the
absence of the protected conduct. Watters, 55 F.3d at 892.

A public enployee’s speech involves a matter of public
concern if it can “be fairly considered as relating to any matter
of political, social or other concern to the conmunity.”

Bal dassare, 250 F. 3d at 195 (citing, Geen v. Philadel phia

Housi ng Authority, 105 F.3d 882, 885-86 (3d Cir. 1997)),

(quoting, Connick v. Myers, 461 U S. 138, 146, 103 S.C. 1684,

1691, 75 L.Ed.2d 708, 721 (1983)). The content of the speech may
involve a matter of public concern if it attenpts “to bring to

i ght actual or potential wongdoing or breach of public trust”
on the part of governnent officials. Connick, 461 U S at 146,
103 S.Ct. at 1691, 75 L.Ed.2d at 721.

Al though a plaintiff ordinarily must show that her
speech was a matter of public concern to qualify it as protected
activity under the First Amendnent, the Third G rcuit has held
that this requirenent does not apply in cases where the speech

itself constitutes the plaintiff’'s lawsuit. Anderson v. Davila,

125 F. 3d 148, 162 (3d Gr. 1997). In Anderson, the Third G cuit
found that “by |lodging a conplaint wwith the EECC, itself a

precursor to his enploynent discrimnation suit, Anderson was
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petitioning the government to ‘fix’ a problemwth the Virgin
| sl ands Police Departnment.” 125 F.3d at 162.

I n accordance with Anderson, plaintiff’'s filing of
conplaints with the PHRC and the EEOCC in this case constitutes a
protected activity. Defendants do not dispute that plaintiff
filed charges of race and sex discrimnation against the Gty
with the PHRC and the EEOC i n August 2000 or that she filed
addi ti onal charges of race and age discrimnation with the PHRC
and the EECC, alleging retaliation, in January 2001. Thus,
plaintiff satisfies the first step in her retaliation claim

Plaintiff nmust next show that defendants responded with
retaliation, and that the protected activity was a substantial or
notivating factor in the alleged retaliatory action. In support
of this step, plaintiff maintains that, soon after she filed the
charges with the EEOCC and PHRC, defendants retaliated by denoting
her back to the position of Fair Housing |In-Take Specialist and
later hiring Balner, a white woman, as the Cty’'s Director of
Communi ty Devel opnent and plaintiff’s supervisor.

Plaintiff also asserts that she has not received the
recogni tion and respect she deserves for being a quality worker
and person; has regularly been harassed and belittled by white
supervi sory personnel with whom or for whom she works; has been
prevented from doing her job properly and fromreceiving the

training required for her job; and has not been invited to the
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pl anni ng and policy neetings defendant Eppi hinmer held regularly
w th nost white departnent or division nmanagers.

Despite her assertions, plaintiff has submtted no
evi dence that she was denoted from “Executive Director” back to
Fair Housing I n-Take Specialist after she filed charges with the
PHRC and EEOCC i n August 2000. Further, there is no evidence that
plaintiff ever held the title of “Executive Director.” To the
contrary, the record reflects that plaintiff was notified by
correspondence dated Decenber 1, 1998 of an expansion of her
part-tinme position as Fair Housing In-Take Specialist to a full-
tinme position as Fair Housing in-Take Specialist.? No nention
is made of a pronotion to an “Executive Director” position

We note further that the Wage Pattern Record of the
plaintiff does not reflect a change in title to “Executive
Director.”? On the contrary, the Wage Pattern Record submtted
by defendants reflects that plaintiff was appointed as the part-
time Fair Housing Coordinator in Septenber 1998, was appointed as
the full-tinme Fair Housing Coordinator in Decenber 1998, and was
pronmoted to Human Rel ati on Comm ssion Adm nistrator in Decenber
2001.

In addition, plaintiff acknowl edges that she has never

21 “On behalf of the City of Reading, | am pleased to informyou that
the position of Fair Housing |In-Take Specialist has been changed from part-
time to full-time effective Tuesday, Decenber 1, 1998.” See Summary Judgnent
Motion, Exhibit C

22 See Summary Judgment Motion, Exhibit D.
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been di scharged, suspended, or had her hours cut. The City has
never docked her pay or reduced her wage rate. Plaintiff also
admts that she never had support staff taken away from her

Rat her, the only finding supported by the evidence is that
plaintiff has continued to progress after filing her conplaints.

As detailed in the preceding section, plaintiff also
has presented no evidence, other than her own testinony, that any
of the defendants deneaned the inportance of her job, made her
job nore difficult, belittled her, or nmade offensive remarks to
her. Further, plaintiff has not presented any evidence to
support her assertions that the Human Rel ati ons Comm ssi on was
i nadequately staffed or inproperly funded, that she did not
receive the proper training to performher job, and that she was
excl uded from neetings defendant Eppi hinmer held regularly with
ot her departnent or division managers.

Moreover, plaintiff fails to establish that the
allegedly retaliatory actions, taken as a whole, were
sufficiently serious enough for purposes of the retaliation
claim In a First Anmendnent retaliation case, the all eged
retaliatory action itself does not have to infringe on a
federally protected right independent of the First Amendnent.

Kell eher v. Cty of Reading, No. Cv.A 01-3386,

2002 U.S. Dist. LEXIS 9408, *18 (E.D. Pa. May 29, 2002)(citing,
Perry v. Sindermann, 408 U.S. 593, 596-98, 577 92 S.C. 2694,
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2697, 33 L.Ed.2d 570 (1972)).

Not every action of harassnment is actionabl e under
Section 1983 in a retaliation case. To the contrary, the actions
must be such that they would “deter a person of ordinary
firmess” fromexercising her First Amendnent rights. Suppan v.
Dadonna, 203 F.3d 228, 235 (3d Cr. 2000). |In Suppan, the United
States Court of Appeals for the Third Crcuit held:

In the field of constitutional torts de
mnims non curat lex. Section 1983 is a
tort statute. A tort to be actionable
requires injury. It would trivialize the
First Amendnent to hold that harassnent for
exercising the right of free speech was

al ways actionable no matter how unlikely to
deter a person of ordinary firmess fromthat
exercise. ...

203 F.3d at 235 (quoting, Bart v. Telford, 677 F.2d 622, 625

(7th Cr. 1982)).

We find that the evidence in this case does not
establish that plaintiff has suffered a canpai gn of harassnent
whi ch reaches the threshold of actionability under Section 1983.
In light of plaintiff's failure to adduce evidence that the
perceived difficulties of which she conplains actually occurred,
it is unlikely that such actions would deter a person of ordinary

firmess fromthe exercise of protected activity. See Kelleher

v. Gty of Reading, No. Civ.A 01-3386, 2002 U.S. Dist. LEXI S

9408, at *18 (E.D. Pa. May 29, 2002).

Further, even if plaintiff had established with
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conpetent evidence that the alleged retaliatory actions in fact
occurred, she fails to establish a nexus between the all eged
retaliatory actions and her filing of charges with the PHRC and
the EECC. Viewing the evidence in the light nost favorable to
plaintiff, we find that she fails to offer evidence that her
protected activity was a substantial or notivating factor in the
all eged retaliatory action.

It is plaintiff’s burden to overconme a notion for
summary judgnent by subm tting evidence on every elenent of the

cause of action. Watson, supra. Plaintiff’s evidentiary show ng

is insufficient to establish genuine issues of material fact.
Because we find that plaintiff has failed to neet her burden to
show that the protected activity was a substantial or notivating
factor in the alleged retaliatory actions, we do not need to
consider the third step in plaintiff’s retaliation claim

Accordi ngly, we grant defendants’ notion for summary
judgnent on plaintiff’s claimfor retaliation.

Overtine Conpensation

Plaintiff’s Anmended Conpl aint al so asserts a federal
cause of action against the City pursuant to the Fair Labor
Standards Act of 1938. In short, plaintiff contends that the
City has refused to conpensate her for the many overtinme hours
she has worked since she becane a full-tinme enployee in 1999.

The FLSA provides, in pertinent part:
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Except as otherwi se provided in this
section, no enployer shall enploy any of
hi s enpl oyees who in any wor kweek is
engaged in commerce or in the production
of goods for commerce, or is enployed in
an enterprise engaged in conmerce or in
t he production of goods for conmmerce,

for a workweek | onger than forty hours
unl ess such enpl oyee receives
conpensation for his enploynent in
excess of the hours above specified at a
rate not |ess than one and one-half
times the regular rate at which he is
enpl oyed.

29 U.S.C. 8 207(a)(1). Certain enployees are exenpt fromthe
FLSA' s overtine pay requirenent. Specifically, enployees are not
required to be conpensated in excess of forty hours if they are
“enpl oyed in a bona fide executive, adm nistrative, or
prof essional capacity.” 29 U S.C. § 213(a)(1).

The authority to define the term“adm nistrative
enpl oyee” has been granted by the FLSA to the Secretary of Labor,
who has issued regul ati ons which define and interpret
29 U.S.C. 8 213(a)(1). These regulations have the binding force

and effect of law. See Auer v. Robbins, 519 U S. 452, 456,

117 S. . 905, 909, 137 L.Ed.2d 79, 87 (1997), which holds that
FLSA grants the Secretary broad authority to define and delimt

t he scope of FLSA exenptions; see generally Batterton v. Francis,

432 U. S. 416, 425 n.9, 97 S.Ct. 2399, 2405, 53 L.Ed.2d 448, 456
(1977), which holds that regul ations issued by an adm nistrative
agency pursuant to a grant of statutory authority have the force

and effect of |aw
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To show that an enpl oyee is an exenpt “adm nistrative
enpl oyee,” an enpl oyer nust denonstrate that the enpl oyee is:

(1) Conpensated on a salary or fee basis at a
rate of not |ess than $455 per week...;

(2) Whose primary duty is the performance of

of fice or non-manual work directly related to

t he managenent or general business operations

of the enployer or the enployer’s custoners;

and

(3) Whose primary duty includes the exercise

of discretion and independent judgnent with

respect to matters of significance.
29 CF.R 8 541.200(e)(2) (2004).

FLSA exenptions are narrowy construed and the enpl oyer

has the burden to establish affirmatively that its enpl oyees are

exenpt from FLSA's overtine requirenents. See Corning d ass

Wrks v. Brennan, 417 U. S. 188, 196-197, 94 S.Ct. 2223, 2229,

41 L.Ed.2d 1, 11 (1974), which articulates the “general rule that
the application of an exenption under the Fair Labor Standards
Act is a matter of affirmative defense on which the enpl oyer has

t he burden of proof”; Arnold v. Ben Kanowsky, Inc., 361 U S. 388,

392, 80 S.Ct. 453, 456, 4 L.Ed.2d 393, 396 (1960), which states
that FLSA exenptions “are to be narrowy construed agai nst the
enpl oyers seeking to assert thent.

Wth respect to the first prong, an enployee is
considered to be paid on a “salary basis” within the nmeani ng of
the regulations “if the enployee regularly receives each pay

period on a weekly, or |less frequent basis, a predeterm ned
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anount constituting all or part of the enpl oyee s conpensation,
whi ch anmount is not subject to reduction because of variations in
the quality or quantity of the work perfornmed.” 29 CF.R

§ 541.602(a) (2004).

Plaintiff does not dispute that she is paid on a salary
basis. Moreover, the record reflects that plaintiff has been
paid on a salary basis since January 1, 1999. Specifically, the
Wage Pattern Record indicates that plaintiff was paid a salary of
$26, 244 per year ($504.69 per week) begi nning January 1, 1999.
Plaintiff’s wage rate has increased during her enploynent with
the Gty and, according to her Declaration, she presently earns
$32, 960 per year (%$633.85 per week). Thus, defendants have
satisfied the first prong of the adm nistrative-enpl oyee test.

In order to establish the second prong, defendants
nmust denonstrate that plaintiff's primary duty is the perfornmance
of office or non-manual work directly related to the managenent
or general business operations of the Gty. Plaintiff contends
t hat because her administrative duties are [imted to the City’'s
Human Rel ati ons Conm ssion office, her “primary duty” is not the
performance of work directly related to the managenent or genera
busi ness operations of the City. On the contrary, defendants
argue that plaintiff’s work affects the operations of the Human
Rel ati ons Commi ssion and the Gty to a substantial degree.

The regul ations define “primary duty” as the
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“principal, main, major or nost inportant duty that the enpl oyee
perfornms.” 29 C.F.R § 541.700(a) (2004). According to the
regul ations, “[d]eterm nation of an enployee's primry duty nust
be based on all the facts in a particular case, wth the major
enphasi s on the character of the enployee’'s job as a whol e.

29 CF.R 8 541.700(a) (2004). The regulations further provide
t hat “enpl oyees who spend nore than 50 percent of their tine
perform ng exenpt work will generally satisfy the primary duty
requirenent.” 29 CF.R 8§ 541.700(b) (2004).

To nmeet the requirenent that the enploynent be directly
related to the managenent or general business operations, “an
enpl oyee nust performwork directly related to assisting wth the
runni ng or servicing of the business, as distinguished, for
exanpl e, fromworking on a manufacturing production |line or
selling a product in a retail or service establishnent.”

29 CF. R 8 541.201(a) (2004). The regulations provide that work
directly related to managenent or general business operations
i ncl udes
work in functional areas such as tax;
fi nance; accounting; budgeting; auditing;
i nsurance; quality control; purchasing;
procurenent; advertising; marketing;
research; safety and heal th; personnel
managenent; human resources; enpl oyee
benefits; labor relations; public relations,
government relations; conputer network,
i nternet and dat abase adm ni stration; |egal

and regul atory conpliance; and simlar
activities.
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29 C F.R 8§ 541.201(b) (2004).

The record denonstrates that plaintiff, as the Cty’'s
Human Rel ati ons Conm ssion Adm nistrator, “is responsible for
adm ni stration, managenent, and intake functions related to the
i npl enentation and enforcenent of the City's Human Rel ati ons
Ordinance.”? Furthernore, plaintiff acknow edges that her
duties consist primarily in inplenmenting the City's Human
Rel ati ons Ordi nance, inplenenting prograns for HUD, and providing
i ntake services related to the City’ s ordi nance and HUD program

According to the job description for the Cty’ s Human
Rel ati ons Conm ssion Adm nistrator, responsibilities include
preparing an annual program budget for the Comm ssion, preparing
grant applications and reports, approving purchases and bill
paynment for the Conm ssion, maintaining Conm ssion case files,
provi di ng public education and information services, and
providing intake services to individuals interested in filing a
conplaint of discrimnation with the Comm ssion.

In addition, plaintiff testified at her deposition
that, in her position as Human Rel ati ons Adm ni strator, she
produces and hosts a |ocal television show, devel ops
informational materials to dissemnate to the public, including a
book about renting, fair housing and honme ownershi p; supervises

ot her Comm ssion staff; screens all housing discrimnation

23 See Summary Judgment Motion, Exhibit F.
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conplaints nade to the Human Rel ati ons Comm ssion; interviews
conpl ai nants; determ nes whether a conplaint should be filed; and
initiates and files conplaints. Plaintiff also relates with
menbers of the Human Rel ati ons Comm ssion and its Solicitor
regardi ng Comm ssion neetings and cases as well as other City
staff regarding the admnistration of the Conm ssion.

We find persuasive the conprehensive anal ysis and
reasoning of United States District Judge Richard D. Rogers in

Mayver v. Board of County Comni ssioners of Chase County, Kansas,

5 F. Supp. 2d 914 (D. Kan. 1998). In Mayer Judge Rogers noted that
the adm nistrative exenption is “not limted to persons who
participate in the formul ati on of managenent policies or in the
operation of the business as a whole” but al so covers enpl oyees
“whose work is ‘directly related” to managenent policies or to
general business operations [and those whose] work affects policy
or whose responsibility it is to execute or carry it out.”

5 F. Supp. 2d at 917.

In Mayer, the district court concluded that the fact
that plaintiff gave policy recommendati ons and advice to county
comm ssi oners, proposed a budget, paid and sent out bills,
determ ned a work schedule for herself and the volunteers, and
worked with little supervision, denonstrated that “plaintiff
managed and was responsi ble for the day-to-day operations of the

Chase County EMS’” and that “her work affected the business
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operations of the EM5 to a substantial degree.” 5 F. Supp. 2d
at 918.

In this case, plaintiff acknow edges that she is
responsi ble for inplenenting the human rel ati ons ordi nance which
the Gty has devised. She also oversees the operations of an
office in a position that, according to plaintiff, was created at
the insistence of HUD, which is a source of the City's funding.?
In this capacity, plaintiff supervises and coordi nates the
schedul es of part-tine enployees and works with little direct
super vi si on. ?°

Plaintiff’s responsibilities also include preparing an
annual program budget, preparing grant applications and reports,
and approving purchases and bill paynent for the Conm ssion.
Plaintiff also produces and hosts a |ocal television show,
devel ops informational materials to dissem nate to the public,
and screens all housing discrimnation conplaints made to the
Human Rel ati ons Comm ssi on.

View ng the evidence in the |light nost favorable to
plaintiff, we find that plaintiff’s primary duty was the

performance of work directly related to assisting with the

24 See Exhibit B, paragraphs 4-5 of Plaintiff’s Menorandumin

Opposition to Defendants Gty of Reading, Joseph Eppihinmer, Jeffrey Wite,
Nan Bl amer, JesuUs Pefia, Tamm e Kipp, and Eric Galosi’'s Mtion for Summary
Judgnent, whi ch nmenorandum was filed Cctober 8, 2004.

25 Plaintiff testified that she works independently. More
specifically, plaintiff acknow edges that no one within the City tells her
what to do on a daily or weekly basis. See Summary Judgnent Motion, Exhibit
A, page 113.
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running or servicing of the City as a whole, as opposed to just
the CGty’'s Human Rel ati ons Conm ssion. Thus, we find that
plaintiff’s duties satisfy the second prong of the
adm ni strative-enpl oyee test.

In order to establish the third prong, defendants nust
show that plaintiff’s primary duty includes the exercise of
di scretion and i ndependent judgnent with respect to natters of
significance. Defendants contend that plaintiff exercises
di scretion and i ndependent judgnment with respect to the intake
functions of the Cty's Human Rel ati ons Comm ssion, the
devel opnent of outreach and educational progranms on fair housing
and anti-discrimnation topics, and the overall functioning of
the Human Rel ati ons Commi ssion as set forth in the Gty's human
rel ati ons ordi nance.

The regul ations provide that “the exercise of
di scretion and i ndependent judgnent involves the conparison and
t he eval uati on of possible courses of conduct, and acting or
maki ng a decision after the various possibilities have been
considered. 29 C F.R 8 541.202(a) (2004). Matters of
significance refer “to the |l evel of inportance or consequence of
the work perfornmed.” 29 C.F.R § 541.202(a) (2004).

The regul ations provide that there are certain factors
whi ch shoul d be consi dered when determ ni ng whet her an enpl oyee

exerci ses discretion and i ndependent judgnment with respect to
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matters of significance. These factors include:

whet her the enpl oyee has authority to

formul ate, affect, interpret, or inplenent
managenent policies or operating practices;
whet her the enpl oyee carries out major
assignnments in conducting the operations of
t he busi ness; whether the enpl oyee perforns
work that affects business operations to a
substanti al degree, even if the enpl oyee's
assignnents are related to operation of a
particul ar segnent of the business; whether
t he enpl oyee has authority to conmt the
enployer in matters that have significant
financi al inpact; whether the enployee has
authority to waive or deviate from
establ i shed policies and procedures w thout
prior approval; whether the enployee has
authority to negotiate and bind the conpany
on significant matters; whether the enpl oyee
provi des consultation or expert advice to
managenent ; whet her the enpl oyee is invol ved
in planning long- or short-term business

obj ectives; whether the enpl oyee investigates
and resolves matters of significance on
behal f of managenent; and whet her the

enpl oyee represents the conpany in handling
conplaints, arbitrating disputes or resolving
gri evances.

29 C.F.R § 541.202(b) (2004).

The exercise of discretion and i ndependent judgnent
inplies that the enployee has authority to make an i ndependent
choice, free fromimredi ate direction or supervision
29 CF. R 8 541.202(c) (2004). The fact that an enpl oyee’'s
deci sion may be subject to review and that her decisions could be
revised or reversed after review does not nean that the enpl oyee
is not exercising discretion and i ndependent judgnent.

29 C.F.R § 541.202(c) (2004).
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In this case, plaintiff screens all housing
di scrimnation conplaints made to the Human Rel ati ons Conm ssi on,
interviews conpl ai nants, determ nes whether a conplaint should be
filed, and initiates and files conplaints. Plaintiff also
conducts public outreach by produci ng and hosting a | ocal
tel evi si on show and devel oping informational materials to
dissemnate to the public. Plaintiff also relates wth nmenbers
of the Human Rel ations Conm ssion and its Solicitor regarding
Comm ssi on neetings and cases as well as other Gty staff
regarding the adm ni stration of the Comm ssion.

Based on the foregoing, we find that plaintiff
exerci ses discretion and i ndependent judgnent because she
i npl ements the policies and operating practices of the Cty’'s
ordi nance; perforns work that affects the City’'s operations to a
substanti al degree, even though her assignnents are related to
the operation of a particular segnent of the City, the Human
Rel ati ons Conm ssion; investigates matters of significance,
namel y housing discrimnation; and represents the Conm ssion in
handl i ng conpl ai nts.

Plaintiff’s work invol ves conparing and eval uating
possi bl e course of conduct, including, but not limted to,
whether to investigate and file a conplaint with HUD or whet her
to address a particular topic with the public. Thus, we find

that plaintiff satisfies the final prong of the adm nistrative-
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enpl oyee test.

Because plaintiff satisfies the adm nistrative-enpl oyee
exenption pursuant to 29 U . S.C. 8§ 213(a)(1) and the regul ations
whi ch define and interpret 29 U.S.C. §8 213(a)(1), we concl ude
that plaintiff is not required to be conpensated for work in
excess of forty hours under the FLSA

Accordi ngly, we grant defendants’ notion for summary
judgnent on plaintiff’s claimfor retaliation.

Breach of Contract

In her Anmended Conplaint, plaintiff asserts a state-I|aw
cause of action for breach of contract against the Cty.
Specifically, plaintiff contends that, pursuant to an enpl oynent
contract she had with the Gty, the City was required to either
pay her or give her conpensatory tinme for all of her overtinme
work but failed to do so.

Under Pennsylvania |law, the burden is on the plaintiff
to prove by a preponderance of the evidence the existence of the

contract to which the defendant is a party. Viso v. Wrner,

471 Pa. 42, 46, 369 A 2d 1185, 1187 (1977). The test for
enforceability of an agreenent is whether both parties have

mani fested an intention to be bound by its terns and whether the
terms are sufficiently definite to be specifically enforced.

ATACS Corporation v. Trans Wirld Communi cati ons, |Inc.,

155 F. 3d 659, 665 (3d G r. 1998).
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Therefore, applying Pennsylvania |law, we |ook to: (1)
whet her both parties manifested an intention to be bound by the
agreenent; (2) whether the terns of the agreenent are
sufficiently definite to be enforced; and (3) whether there was

consi deration. ATACS Corp., 155 F.3d at 666; Johnston the

Florist, Inc. v. Tedco Constructi on Corporation,

441 Pa. Super. 281, 657 A 2d 511, 516 (1995).

Plaintiff has failed to present any evidence consi stent
with the type of contract alleged in her Amended Conplaint, that
is, acontract requiring the City to give plaintiff conpensatory
time for all overtime work performed by her or to pay her for
such work at a rate of at |east 150% of her regular hourly rate.
Plaintiff has not pointed to, nor have we found in the record,
any testinony or docunents suggesting such an agreenent.

Specifically, plaintiff has not produced any ot her
witing between the parties indicating that she was entitled to
overtime conpensation. Plaintiff acknow edges in her deposition
that she is not subject to a collective bargaining agreenent
between the City and the union.? Plaintiff also acknow edges in
her deposition that she is not aware of any docunentation, other

than the offer letter, which delineates the terns and conditi ons

26 See Summary Judgnent Motion, Exhibit A, page 302.
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of her enpl oynent.?’

Moreover, plaintiff acknow edges that she did not
recall receiving any oral prom ses fromanyone at the Cty
concerning her enploynent. Plaintiff also admts that she did
not have any conversations with anyone at the City as to whether
she was entitled, under the law, to overtinme conpensation. 28

Because plaintiff has failed to prove the existence of
an enpl oynment contract with the Gty regarding an entitlenent to
overtinme conpensation, her breach of contract claimfails.

Accordi ngly, we grant defendants’ notion for summary
judgnent on plaintiff’s breach of contract claim

Fraudul ent M srepresentation

In her Anmended Conplaint, plaintiff asserts a state-I|aw
cause of action for fraudul ent m srepresentati on and conceal nent.
Specifically, plaintiff contends that certain defendants?®
m srepresented and conceal ed i nformati on about her entitlenent to
conpensation for overtinme work by advising her that she was
exenpt from FLSA requirenents for conpensation for overtine work.

To prove either fraud or fraudul ent m srepresentation,

21 See Summary Judgnment Motion, Exhibit A, page 302. The offer
letter for her position with the Gty as Human Rel ati on Conmi ssi on
Admi ni strator contains no provision for additional conpensation for overtine
wor k, despite addressing her salary and her paid-tine-off allowance. See
Sunmary Judgnent Mdtion, Exhibit E

28 See Summary Judgnent Motion, Exhibit A, page 302.

29 Plaintiff brings her cause of action for fraudul ent
nm srepresentati on and conceal nent agai nst defendants City, White, Bal mer and

Pena.
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plaintiff rmust provide clear and convi ncing evidence of

(1) a representation; (2) which is materi al
to the transaction at hand; (3) nade falsely,
wi th know edge of its falsity or reckl essness
as to whether it is true or false; (4) wth
the intent of m sleading another into relying
onit; (5) justifiable reliance on the

m srepresentation; and (6) the resulting
injury was proximately caused by the
reliance.

Manni ng v. Tenple University, No. Cv.A 03-4012, 2004 U S. Dist.

LEXI S 26129 at *29-30 (E.D. Pa. Decenber 30, 2004)(quoting,
G bbs v. Ernst, 538 Pa. 193, 207, 647 A 2d 882, 889 (1994)). The

el ements of fraudul ent conceal nent are identical except that the
wrongdoer intentionally conceals a material fact rather than
maki ng an affirmative m srepresentation. G bbs, 538 Pa. at 208
n.12, 647 A 2d at 889.

Plaintiff has not presented any evidence that
defendants Wiite, Bal ner, Pena, or any agent with authority to
bind the City, nmade any representation to her regardi ng her FLSA
exenption status. In fact, in her deposition she acknow edges
that no one at the City ever told her that she was not covered
under the FLSA. Further, she admts that she never had any
conversations with anyone at the Cty as to whether she was
entitled, under the law, to overtine pay.3°

In addition, plaintiff fails to present any evi dence

t hat defendants Wiite, Balner, Pena, or any agent of the Cty,

30 See Summary Judgnent Motion, Exhibit A pages 302-303.
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actively concealed information fromher with respect to her FLSA
exenption status or entitlenent to overtinme conpensation. In
fact, as noted above, we conclude that plaintiff satisfies the
adm ni strative-enpl oyee exenption pursuant to 29 U. S C
8§ 213(a)(1). Thus, plaintiff is not entitled to overtine
conpensati on under the FLSA

As stated above, plaintiff cannot avoid summary
judgment with nmere speculation or by resting on the allegations
in her pleadings, but rather nust present conpetent evidence from
which a jury could reasonably find in her favor. R dgewood,
supra. Because plaintiff fails to submt any conpetent evidence
t hat defendants either actively conceal ed i nformati on or nmade an
intentional and material m srepresentation regardi ng her FLSA
exenption status with know edge of its falsity or with reckl ess
disregard for its truth, her claimfor fraudul ent
m srepresentati on and conceal nent fails.

Accordi ngly, we grant defendants’ notion for summary
judgnment on plaintiff’s fraudul ent m srepresentati on and
conceal nent cl ai m

Concl usi on

For all the foregoing reasons, we grant Defendants Gty
of Readi ng, Joseph Eppi hiner, Jeffrey Wiite, Nan Blanmer, Jesus
Pefla, Tamm e Kipp, and Eric Galosi’s Mdtion for Summary Judgnent

and dism ss plaintiff’s Anmended Conpl ai nt.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DI ANA RI VERA O BRYANT, )
) Gvil Action

Plaintiff ) No. 03-CV-06635
)
VS. )
)
Cl TY OF READI NG )
JOSEPH EPPI HI MER; )
JEFFREY WH TE; )
NAN BALMER; )
JESUS PENA; )
ERI C GALCSI ; and )
TAW E KI PP, )
)
Def endant s )

ORDER
NOW this 11'M day of August, 2005, upon consideration
of Defendants City of Reading, Joseph Eppihinmer, Jeffrey Wite,
Nan Bl aner, Jesus Pefia, Tanm e Kipp, and Eric Galosi’s Mdttion for
Summary Judgnent filed Septenber 20, 2004; upon consideration of

Plaintiff’s Menorandumin Qpposition to Defendants Gty of
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Readi ng, Joseph Eppi himer, Jeffrey Wiite, Nan Bl aner, JesuUs Pefia,
Tamm e Kipp, and Eric Galosi’s Mtion for Summary Judgnent, which
menmor andum was filed October 8, 2004; upon consideration of the
briefs of the parties; upon consideration of the pleadings,

exhi bits, depositions and record papers; and for the reasons
expressed in the acconpanyi ng Opi ni on,

| T IS ORDERED t hat defendants’ notion for summary

j udgnent is granted.

| T 1S FURTHER ORDERED that plaintiff’s Amended

Compl aint is dismssed.

IT 1S FURTHER ORDERED that the derk of Court shal

mark this case closed for statistical purposes.

BY THE COURT:

[s/ Janes Knol | Gardner
Janmes Knol | Gardner
United States District Judge

-46-



