IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AMERI CAN SCCI ETY FOR : CVIL ACTI ON
TESTI NG & MATERI ALS )

vs. . NO. 02-7217
CORRPRO COMPANI ES, | NC. |
M CHAEL BAACH, WARREN

ROGERS and WARREN ROGERS
& ASSCClI ATES, | NC.

DECI S| ON

JOYNER, J. August 10, 2005

This declaratory judgnent action was tried before the
undersi gned in January, 2005. The parties have submtted their
proposed factual findings, |egal conclusions and briefs and the
matter is now ripe for disposition. Accordingly, the Court now
makes the foll ow ng:

FI NDI NGS OF FACT

1. Plaintiff, the Anerican Society for Testing and
Materials (“ASTM) is a Pennsylvania Non-Profit Corporation with
its principal place of business at 100 Barr Harbor Drive, West
Conshohocken, Pennsylvania. ASTMs mssion is to provide a forum
for volunteer technical experts to devel op and publish standards
for materials, products, services and systens and standardi zed
nmet hods for testing different properties and materials. To that

end, it is conposed of 136 technical commttees, broken down into



2,200 subcomm ttees and sone 6,000 different task groups.
(Complaint, s 1, 9-11; N T. 1/4/05, 22-23). ASTM has sone

30, 000 menbers, 22,000 of whom work on the various technical
commttees and/or subcommttees. Its nenbership is drawn up
primarily of scientists and technical experts from 110 different
countries representing various conpani es, manufacturers, major
users, academ a and governnent(s). (N T. 1/3/05, 24).

2. Defendant Corrpro Conpanies, Inc. (“Corrpro”) is an Chio
Corporation with its principal place of business at 1090
Enterprise Drive, Medina, Ohio. Corrpro primarily is in the
busi ness of providing corrosion control and cathodic protection
(/i.e. rust/corrosion prevention) services. (Conplaint, T2; NT.
1/ 6/ 05, 47-50).

3. Defendant M chael Baach is a resident of the State of
Ohio wth an address at 4167 Sierra Crcle, Medina, Chio. At all
times relevant to this cause of action, M. Baach was the
Executive Vice President of Sales and Marketing for Corrpro.
(Complaint, 13; NT. 1/5/05, 94).

4. Defendant Warren Rogers is a resident of the State of
Rhode Island with an address at 747 Aqui dneck Avenue, M ddl etown,
Rhode Island. At all times relevant to this cause of action, M.
Rogers was the President of Warren Rogers Associ at es.

(Complaint, Y4; N T. 1/5/05 147). In addition, Dr. Rogers was a

menber of the Corrpro Board of Directors between sonetine in the



m d-1990's until 2001 or 2002. (N.T. 1/5/05, 155-156).

5. Warren Rogers Associates, Inc. (“WRA”) is a Rhode Island
Corporation with its principal place of business at 747 Aqui dneck
Avenue, M ddl etown, Rhode Island. Warren Rogers Associates is
primarily in the business of providing nmathematical and
statistical consulting services. (Conplaint, Y5; N T. 1/5/05,
147) .

6. In the late 1970's, Dr. Warren Rogers devised a
statistical nmethod for assessing and predicting when unprotected
under ground steel storage tanks (“UST s”) would fail by
eval uating the variables in the soils surrounding the tanks.
(N.T. 1/5/05, 148-149). WRA was eventually retained by nost of
the major oil conmpanies to inplenent this procedure for them so
as to enable themto prioritize the renoval and repl acenent of
exi sting steel tanks. (N T. 1/5/05, 149). Eventually, Dr.
Rogers was al so asked by Randy Nel son of the United States
Envi ronnmental Protection Agency (“U. S. EPA’) whether this
statistical nmethod (which subsequently cane to be known by the
acronym “MICF” for “meantinme to corrosion failure”) could al so be
used to determ ne whether the state of corrosion on tanks was not
so far advanced as to preclude the addition of cathodic
protection. (N T. 1/5/05, 149).

7. Since approximately the md 1980's, WRA began regularly

subcontracting with Corrpro to do the field work necessary to



enable WRA to do its storage tank assessnents. (N.T. 1/5/05,
150- 152) .

8. Until late 1994, the only nethod for assessing
under ground storage tanks ol der than ten years old that was
approved by the U S. EPA and those states which followed U S. EPA
regul ati ons invol ved manned-entry internal inspection as the
assessnment net hod, which nost often was followed by installation
of interior lining rather than cathodic protection. (P-136, {37,
N.T. 1/6/05. 59).

9. In or about July, 1993, Randy Nelson sent a letter to a
nunber of parties that he believed mght be interested in the
devel opnent of a standard under the auspices of ASTM on the
assessnent of underground storage tanks prior to cathodic
protection. (Nelson Dep., 19, 52-53; Defendant’s Exhibit 3
[ hereinafter “D-3"]; Plaintiff’'s Exhibit 51). Defendants Baach
and Rogers were included anong those interested parties to whom
M. Nelson sent the letter. (Nelson Dep., 56-59; P-51).

10. In ASTM a standard first begins to be devel oped
t hrough the formation of a task force or group, which is a smal
group of nenbers who work to develop an initial consensus and
first draft of sonething and then nove it forward. The process
can be put in notion by a nenber raising an i ssue at a neeting
and proposing that a standard be devel oped or, as is often the

case, ASTMreceives a request froma governnent agency, such as



t he Consuner Product |Information Agency or the Environnental
Protection Agency or from an individual conpany. After the
conpletion of the task group’s work, the proposed standard wl |l
nove to the subcommittee level, where it is first officially
balloted. There is a percentage affirmative requirenent and any
negative votes that are submtted nust be considered by the
originating subcommttee. (N T. 1/4/05, 25-27, 29, 33). From
there, the proposed standard noves to the main commttee, which
can vary in size fromb50 to over 1,000 nenbers with every nenber
receiving a ballot. There are percentage return requirenents,
i.e., a certain percentage of commttee nenbers nust cast their
ball ots and a certain percentage nust vote affirmatively. (N T.
1/4/05, 27). Fromthere, all 22,000 nenbers of ASTM wor ki ng on
techni cal comm ttees have the opportunity to review the proposed
standard and then it’s reviewed by the 9-nenber Conmttee on
St andards, which | ooks to see whether or not the process of ASTM
has been followed and that the commttee which devel oped the
standard was bal anced (/.e., that the commttee nmenbership was
made up of individuals with diverse areas of expertise and
di vergent econom c, business, etc. interests). (N T. 1/4/05, 27-
28, 30-31).

11. In M. Nelson’s letter of July 27, 1993, he scheduled a
meeting for Friday, July 30, 1993 in St. Paul, Mnnesota to begin

work on the standard and thus the task group was fornmed. (P-51;



Jones Dep., 122).

12. Although Dr. Rogers was already a nmenber of ASTM at
that time, having joined in or about 1991 when he participated in
a task group developing a standard for statistical analysis of
gasoline inventory data, M. Baach did not join until June, 1994.
(N.T. 1/5/05, 71, 152-153).

13. At the tinme an individual applies for nenbership in
ASTM they are required to disclose their corporate affiliations
and thus ASTM knew t hat M chael Baach was a Vice President with
Corrpro and that Warren Rogers was the President of Warren Rogers
Associ ates. ASTM does not pay or otherw se conpensate nenbers
who serve on task forces or commttees for the tinme that they
expend in standard setting activities. (N T, 1/4/05, 88; Brooke
Deposition, 88).

14. Nothing within ASTM s policies, procedures or
gui delines prohibits an individual fromparticipating in standard
setting activity because he/she or his/her conpany may have a
financial interest in the technical standard(s) upon which he or
she is working. (N T. 1/4/05, 89-90; Brooke Deposition 87-93).

15. WIlliam Jones, who is an Executive Vice President at
WRA was al so a nenber of ASTMs E-50 Comm ttee on Environnental
Assessnent and of the task group initially fornmed by Randy
Nel son, having joined ASTM along with Dr. Rogers to work on the

standard for statistical inventory reconciliation (“SIR"). M.



Jones was also a nenber of the GO0l Conmttee and thus |ikew se
participated in the process of devel oping the ES-40 ( Enmergency
St andard) and the G 158 Standards. (N T. 1/5/05, 79-80; N T.
1/6/05, 6-7; Jones Dep., 43, 52-58). Although Dr. Rogers was a
menber of the E-50 Conmttee, he was not a nenber of the GO01
Committee. (N T. 1/5/05, 82-83).

16. In addition to M. Baach, Corrpro was al so represented
on the initial Task Goup and later on the E-50 comm ttee, by
Thomas Mehal i ck, who was the Manager of UST Services for Corrpro
inits West Chester, PA office. (N.T. 1/5/05, 76, 111-112; N.T.
1/ 6/ 05, 152-153, 200; Exhibits P-54, P-55, P-70)

17. Included anong the nenbers of the task group and the E-
50 conmttee was a representative of the National Leak Prevention
Associ ation, Tony Rieck, and Hirsch Caudill, an attorney who
represented the Arnor Shield Conpany. (Jones Dep., 52-54; P-51;
N. T. 1/5/05, 153-154; N T. 1/6/05, 58-59, 67-68; Nel son Dep.

24). Derick Sharp, President of the Arnor Shield Corporation,
was al so an ASTM nenber and participated on both the E-50 and G
01 Committees. (N.T. 1/5/05, 154, Exhibit D 30).

18. Arnor Shield is an Chio corporation with its principal
pl ace of business in Fal nouth, Kentucky. Arnor Shield is in the
busi ness of providing equi pnment, materials and installation
services for interior lining on underground storage tanks and

usi ng manned entry for internal inspection of UST s. (N.T.



1/6/05, 61, 100; Exhibit P-136 [“Arnor Shield Conplaint”], 136).

19. ASTM pronul gated the ES-40 Standard for Procedures for
t he Assessnent of Buried Steel Tanks Prior to Addition of
Cat hodi c Protection on Novenber 14, 1994. The ES-40 Standard
recogni zed, inter alia, the MICF nethod as a vi abl e non-invasive
met hod for eval uating whether a UST was suitable for upgrading
with cathodic protection. As an energency standard, ES-40 had a
“l'ife” of two years and thus ES-40 expired in 1996. (P-60, P-
136, 124, P-137, 125; N.T. 1/4/05, 35; N T. 1/5/05, 80-82).

20. Derick Sharp, Tony R eck and Arnor Shield were
adamant |y opposed to the creation of the ES-40 Standard and
frequently endeavored to disrupt and i npede the progress of the
commttee’s work. (Nelson Dep., 24-25, 42-45). In addition, M.
Sharp frequently threatened to sue various individuals and
conmpani es on numerous occasions throughout the standard
devel opnent process. (N T. 1/5/05, 153-155, 206-207).

21. Sonmetime after the pronul gation of ES-40, the E-50
(environnmental risk) commttee noved to transfer the devel opnent
process of the standard to the G 01 (corrosion) commttee. (N.T.
1/4/05, 35; 1/5/05, 82-83). In October, 1998, the pernmanent
standard, G 158 was adopted and published by ASTM follow ng
ASTM s deni al of an appeal of the proposed permanent standard by
Derick Sharp. (N T. 1/4/05, 38; N T. 1/5/05, 159; Exhibits D 28,

D29, D30, D31, D32). 1In denying M. Sharp’'s appeal, ASTM



found that the proposed standard was within the scope of the GO01
Commttee, that the G01 Committee did not violate the conditions
of bal ance! and that the G 01 Committee foll owed ASTM s

procedural requirenents and its criteria for due process. (NT.
1/4/05, 161-163; N.T. 1/5/05, 15-17; Exhibit D 32; Exhibit P-5;

Pi erce Deposition, 24-25). ASTM never restricted or suspended
either Dr. Rogers or M. Baach fromparticipating on the E-50 or
G 01 Commttees nor did it ever informeither that their
activities at ASTM were unwel cone or inproper. (N T. 1/6/05, 97-
98, 150-153).

22. The G 158 Standard al so recogni zed as a valid nethod
for evaluating the suitability of a tank for upgradi ng by
cathodi c protection alone a non-invasive nethod with primry
enphasis on statistical and el ectrochem cal anal ysis of external
site environnent corrosion data (/.e., the MICF net hod).

(Exhi bit D-30).

23. Shortly after the adoption and publication of the G
158 permanent standard, on or about Novenber 12, 1998, Arnor
Shield instituted an anti-trust |awsuit agai nst ASTM Corrpro
Conpani es, Inc., Harco Technol ogies, Inc. (a Corrpro subsidiary),

M chael Baach, Warren Rogers, Warren Rogers Associ ates, Janes

! To be bal anced, a conmttee could not be made up of nore
menbers who are or were affiliated wth a commerci al “producer”
t han menbers who were classified as “users” or “general
interest.” (Pierce Deposition, 87).

9



Bushnman and J.B. Bushman & Associates? in the United States
District Court for the Northern District of Ghio. (“Arnor Shield
l[itigation”). In that lawsuit, Arnor Shield alleged that the
def endants had restrained trade by, inter alia, conspiring with
one anot her to mani pul ate and violate ASTM s regul ati ons that al
st andards be devel oped through a rigorous and unbi ased revi ew
process so as to promnmul gate the enmergency ES-40 and G 158
per manent standards. The conplaint did not name or nention either
Thomas Mehalick or WIlliam Jones or any other individual
enpl oyees or representatives of Corrpro and WRA ot her than M.
Baach and Dr. Rogers. (Exhibits D136, D 137; N. T. 1/4/05, 41,
101, 159; N T. 1/6/05, 71, 81, 200-202).
24. No. 10.1 of ASTM s By-laws provides for indemity for
Soci ety Menbers as foll ows:
Any person who was or is a party, or is threatened to be
made a party, to any threatened, pending or conpleted
action, suit or proceeding whether civil, crimnal,
adm ni strative or investigative, by reason of the fact that
he is or was a director, officer, enployee or agent of the
Society, or by reason of the fact that he is or was serving
on a comm ttee operating under the auspices of the Society,
shall be indemified by the Society agai nst expenses
(itncluding attorney’s fees), judgnents, fines and anounts

paid in settlenent actually and reasonably incurred by him
in connection with such action, suit or proceeding if he

2 M. Bushman had, for a tine, served as the Chairnan of
the E-50 commttee and had al so been one of the co-founders of
Corrpro, along with M. Baach and several others. M. Bushman's
affiliation with Corrpro ended in Septenber, 1993 when, pursuant
to a negotiated severance agreenent, M. Bushman formally
resigned as an officer, enployed and nmenber of the Board of
Directors of Corrpro. (N T. 1/6/05, 62-65).

10



acted in good faith and in a manner he reasonably believed

to be in, or not opposed to, the best interests of the

Society and, with respect to any crimnal action or

proceedi ng, had no reasonabl e cause to believe his conduct

was unlawful. A director of the Society shall not be liable
for nonetary damages for any action taken, or any failure to
take any action, as a director except to the extent that by
law a director’s liability for nonetary danmages may not be

limted. (Exhibits P-16, D 1).

25. In or around May, 1999, Defendants in this action
first demanded that Plaintiff indemify themfor their reasonable
attorney’ s fees, expenses and defense costs and for any liability
whi ch may arise out of the Arnor Shield litigation. (N T.

1/5/ 05, 166, Exhibit D-39). Previously, via letter dated
Decenber 2, 1998 from ASTM Presi dent James Thomas, ASTM had
agreed to rei nburse Janes Bushman for any reasonable attorney’s
fees and costs which he incurred as a result of the Arnor Shield
litigation “unless and until it beconmes apparent to ASTM t hat
Arnmor Shield s allegations concerning your conduct are supported
by evidence; [t]hat is, until ASTM believes that you operated
outside the auspices of the Society, in bad faith, or in a manner
that was not in the best interests of the Society...” (NT.

1/ 4/ 05, 43-44; Exhibit P-8).

26. After several nonths and several nore requests fromthe
defendants for a response to their indemification requests, the
Executive Committee of the ASTM Board of Directors net, via

t el ephone conference call on August 26, 1999 to consi der the

defendants’ repeated requests. At that time, “[i]t was the

11



Commttee’s judgnent, after thorough discussion, that it was not
possible to say with assurance at this tinme that all of the
requi renents for the granting of indemification contained in
ASTM s by-laws (and in the Pennsyl vania not-for-profit
corporation |law) had been net by any of the parties requesting

i ndemmi fication...Accordingly, the commttee concluded that it
was not possible to grant any of these parties indemification
(or, in the case of the Bushman defendants, conti nued
indemmification) at this tine. The Conmttee nmade clear,
however, that this was not intended to be ‘final’ in any way and
was subject to change in the future based upon additiona

i nformati on and devel opnents in the case.” (Exhibits D37, D 40,
D-41, D 42; Brooke Deposition, 63, 83, 85; NT. 1/4/05, 60-61
63-64, 101, 169-171).

27. At the neeting of the ASTM Board of Directors on
Cctober 12-13, 1999, the full Board voted to approve the action
of the Executive Commttee in denying the defendants’

i ndemmi fication requests. (Exhibit D 36; Brooke Deposition, 32,
35-37; N.T. 1/4/05, 64-66; 1/5/05, 57-59).

28. Def endants, through their counsel, repeatedly offered
to present evidence, provide information or answer any questions
that ASTM may have had regarding the allegations in the Arnor
Shield conplaint in order to resolve their clains for

indemmi fication. Despite these offers, ASTM gave the defendants

12



no opportunity whatsoever to present any information or evidence
to either the Board of Directors or the Executive Commttee of
the Board of Directors. (Exhibits D40, D-45; N T. 1/4/05, 100-
101, 147; N.T. 1/5/05, 168; N T. 1/6/05, 71-72; Brooke
Deposition, 63, 72-74, 85-87; Pierce Deposition, 70-74).

29. In deciding that the defendants were not nade parties
to the Arnor Shield suit by reason of the fact that they were
serving on a commttee operating under the auspices of the
Society and that they were not acting in good faith and in a
manner whi ch they reasonably believed to be in, or not opposed
to, the best interests of the Society, Plaintiff ASTM consi dered
only the allegations contained in Arnor Shield s conplaint and
anmended conpl aint. ASTM undert ook absolutely no investigation
what soever to determ ne the veracity of those avernents, despite
the fact that it believed the allegations against it in the Arnor
Shield pleadings to be false and that it had voted to uphold the
findings of its own Commttee on Standards that its internal
regul ati ons and bal ance requi renents had been foll owed by the E-
50 and G 01 Conmittees in their devel opnent of the ES-40 and G
158 standards. (N.T. 1/4/05, 44-55, 77-79, 91-100, 165-174; N.T.
1/5/05, 11-12, 18-20, 29-32; Brooke Deposition, 59-62; Pierce
Deposition, 46-47, 59, 65-69).

30. Although they strongly disputed Arnor Shield' s

allegations in its lawsuit, via Settlenent Agreenent and General

13



Rel ease dated Decenber 14, 2001, Defendants Baach, Rogers,
Corrpro and WRA settled the Arnor Shield suit for the total sum
of $1.4 mllion. O that total, Warren Rogers and WRA
contri buted $50,000 and M chael Baach and Corrpro, Inc.
contributed $1.225 mllion. The settl enent agreenent did not
speci fy how nuch of those anounts were attributable to Warren
Rogers or M chael Baach individually or to separate the
i ndi vi dual defendants fromthe corporate entities with which they
were affiliated. (Exhibits D5, D16, D25, D51, D 56-D-65; NT.
1/5/ 05, 157-158, 164, 175-177; N T. 1/6/05, 66, 89-92, 185).

31. Although ASTM contri buted nothing toward the
settlenment, the lawsuit was dismssed inits entirety. (NT.
1/ 4/ 05, 56-58).

32. The defendants again requested that they be indemified
by ASTM after the settlement was finalized in early 2002 but
nei ther the ASTM Board of Directors nor its Executive Commttee
took any action in response to the defendants’ renewed request.
(N.T. 1/4/05, 102-104; N. T. 1/5/05, 166-168; N.T. 1/6/05, 92-94;
Exhi bits D18, D45, D 46).

33. In addition to the settlenent paynent of $50, 000,
Def endants WRA and Rogers incurred $338,083.85 in attorneys’
fees, costs and expenses in defending the Arnor Shield
litigation. (Exhibits D10, D11, D12, D13, D-53; N T. 1/5/05,

210-215; N.T. 1/6/05, 3-6, 11-13).

14



34. WRA paid all of the |egal fees, costs and settl enment
paynents on behalf of itself and Dr. Rogers individually. (NT.
1/5/05, 161; N T. 1/6/05, 24-25).

35. On or about March 28, 2002, Dr. Rogers and the Board of
Directors of WRA entered into a formal agreenent that in the
event Dr. Rogers succeeded in recovering any reinbursenents or
indemmity from ASTM that such suns as were recovered by him
under the indemification clause would be remtted back to WRA in
repaynment of its having advanced and paid the | egal fees, costs,
expenses and settl enent paynents incurred on his behalf in the
Arnmor Shield litigation. (Exhibits D8 D9; NT. 1/5/05, 162-
164, 205-206).

36. In addition to the settlenment of $1.225 mllion,

M chael Baach and Corrpro incurred $615,121.68 in attorneys’

fees, costs and expenses in defending the Arnor Shield
litigation. (N T. 1/6/06, 174-176; Exhibits D21, D22, D51, D
54). O that anmount, $80,408.61 was attributable to the defense
of M chael Baach al one, given that he was not only represented by
the Ceveland, Chio |aw firm of Benesch, Friedl ander, Coplan &
Aronoff, which represented both he and Corrpro, but was al so
represented by the Ceveland, Onhio law firm of MDonal d, Hopkins,
Burke & Haber. (N.T. 1/6/05, 84-85, 134-138, 161-166; Exhibit D
51).

37. Although Corrpro advanced the |l egal fees to the

15



McDonal d, Hopkins law firmfor the defense of M. Baach, it was
eventual ly reinbursed for all of those fees by Corrpro’s
Director’s and Oficer’s (“D& ') liability insurance carrier,
Nati onal Union Fire Insurance Conpany of Pittsburgh. (N T.

1/ 6/ 05, 138-139, 167-170; Exhibit D 23).

38. After paynment of the $150, 000 deducti bl e under the D&O
policy, Corrpro was al so eventually reinbursed for 50% of the
reasonabl e defense costs, charges and expenses incurred to the
Benesch law firm (N T. 1/6/05, 139-140, 169-174; Exhibit D 23).
There is no obligation on the part of either M. Baach or Corrpro
to reinburse its insurance carrier should it recover any of these
funds through its clainms for indemification against ASTM (N T.
1/ 6/ 05, 140-141, 215-216).

39. Corrpro thus incurred $342, 356.54 in unreinbursed | egal
fees and expenses in defending the Arnor Shield litigation on its
own and M. Baach’s behalf. (N T. 1/6/05, 174-177; Exhibit D
54) .

40. In addition to its paynment of a portion of the |egal
fees and expenses to the Benesch law firm Corrpro’ s insurance
carrier has also paid approximately one-half of the $1.225
mllion settlenent or sonme $700,000. (N.T. 1/6/05, 90, 145-146,
178; Exhibit D-54).

41. M chael Baach al so had an agreenment with Corrpro

whereby he agreed that if he succeeded in recovering any

16



rei nbursenents or indemity from ASTM that such suns as were
recovered by himwould be remtted back to Corrpro in repaynent
of its having advanced and paid the | egal fees, costs, expenses
and settlenent paynents incurred on his behalf in the Arnor
Shield litigation. (N.T. 1/6/05, 86-87).

42. The hourly rates charged by the defendants’ attorneys
and ot her costs which the defendants incurred in defendi ng and
settling the Arnor Shield litigation were fair and reasonabl e,
particularly in light of the conplexity of the case, the anount
sought in the plaintiff’s conplaint, the inherent risks and
overall unpredictability of litigation, and the Ceveland, Ohio
mar ket pl ace. (N T. 1/5/05, 164-166, 202-204 N.T. 1/6/05, 88-90,
161; N.T. 1/7/05, 34-36, 44-49; Exhibit D 51).

DI SCUSSI ON

ASTM comenced this action pursuant to the Declaratory

Judgnents Act, 28 U.S.C. 822013 et. seq. in Septenber, 2002

3 Under 28 U.S.C. 8§2201(a),

In a case of actual controversy within its jurisdiction
...any court of the United States, upon the filing of an
appropriate pleading, nay declare the rights and other | egal
relations of any interested party seeking such declaration,
whet her or not further relief is or could be sought. Any
such decl aration shall have the force and effect of a final
j udgnent or decree and shall be revi ewabl e as such.

Thus under the Declaratory Judgnment Act, “the question in each
case is whether the facts alleged, under all the circunstances,
show that there is a substantial controversy, between parties
havi ng adverse |l egal interests, of sufficient inmmediacy and

17



seeking a declaration that the clains set forth against Corrpro,
Baach, Rogers and WRA in the Arnor Shield action fall outside the
scope of the indemification agreenent contained in paragraph 10
of the ASTM byl aws and that there is no obligation on ASTM s part
to indemify any of the defendants. (Conplaint, Ys36-37).

Ceneral | y speaki ng, under the | aw of Pennsyl vani a,
construction of an indemity contract is a question of |aw for
the court to decide, with the court strictly construing the scope
of an indemity contract against the party seeking

i ndemmi fication. Jacobs Constructors, Inc. v. NPS Eneraqgy

Services, Inc., 264 F.3d 365, 371 (3d Cir. 2001), citing, inter

alia, Hutchison v. Sunbeam Coal Corp., 513 Pa. 192, 201, 519 A. 2d

385, 390 (1986). As with any other contract, the court nust
determne the intentions of the parties and if the indemity
cl ause is clear and unanbi guous, then the intentions of the

parties should be ascertained primarily by |looking to the

| anguage used in the agreenent. 1d.; Fallon Electric Co., lnc.

v. The G ncinnati Insurance Co., 121 F. 3d 125, 127 (3d G r

1997); United States Fidelity & Guaranty Co. v. Bilt-Rite

Contractors, Inc., Gv. A No. 04-1505, 2005 U S. Dist. LEXIS

9299 at *8 (May 17, 2005).

reality to warrant the issuance of a declaratory judgnent.”

| nvensys, Inc. v. Anerican Manufacturing Corp., Cv. A No. 04-
3744, 2005 U.S. Dist. LEXIS 3961 at *17 (E. D. Pa. March 15, 2005),
quoting Maryland Cas. Co. V. Pacific Coal & Gl Co., 312 U S.
270, 273, 61 S.Ct. 510, 85 L.Ed. 826 (1941).

18



Pennsyl vania | aw further provides that clains for
indemmification arise only when the party seeking indemity has

made a paynent on the underlying claim lnvensys, Inc. v.

Anerican Manufacturing, supra., at *10, citing McCure v.

Deerland Corp., 401 Pa. Super. 226, 585 A 2d 19, 22 (1991).

Accordingly, indemification clains are premature until the
aggrieved party nakes actual paynent on an underlying claim
pursuant to a settlenment or judgnent. lnvensys, at *11. The
mere expenditure of counsel fees does not constitute the accrual
of a cause of action for indemification. 1d.

As noted above, ASTMis a Pennsylvania not-for-profit
corporation. As such, its operations nust conport with the
Pennsyl vani a Nonprofit Corporation Law, 15 Pa.C S. 85101, et.
seq., (“NPCL”). Under 15 Pa.C S. 85504, the nenbers of the
Board of Directors of non-profit corporations entitled to vote
may adopt, amend and/or repeal bylaws. Those bylaws may contain
any provisions for managi ng the business and regul ati ng the
affairs of the corporation which are not inconsistent with | aw or
the articles of incorporation. 15 Pa.C. S. 85504(a). Subchapter
D of the NPCL governs indemnification and the follow ng rel evant
provi sions of that subchapter specifically provide:

85741. Third-party actions

Unl ess otherwi se restricted in its bylaws, a nonprofit

corporation shall have power to indemify any person who was

or is a party or is threatened to be nmade a party to any
t hreat ened, pending or conpleted action or proceeding,
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whet her civil, crimnal, admnistrative or investigative
(other than an action by or in the right of the
corporation), by reason of the fact that he is or was a
representative of the corporation, or is or was serving at
the request of the corporation as a representative of

anot her donestic or foreign corporation for profit or not-
for-profit, partnership, joint venture, trust or other
enterprise, against expenses (including attorneys’ fees),
judgnents, fines and anobunts paid in settlenent actually and
reasonably incurred by himin connection with the action or
proceeding if he acted in good faith and in a nanner he
reasonably believed to be in, or not opposed to, the best
interests of the corporation and, with respect to any
crimnal proceeding, had no reasonable cause to believe his
conduct was unlawful. The term nation of any action or
proceedi ng by judgnent, order, settlement or conviction or
upon a plea of nolo contendere or its equivalent shall not
of itself create a presunption that the person did not act
in good faith and in a manner that he reasonably believed to
be in, or not opposed to, the best interests of the
corporation and, with respect to any crim nal proceeding,
had reasonabl e cause to believe that his conduct was

unl awf ul .

85744. Procedure for effecting indemification

Unl ess ordered by a court, any indemification under section
5741 (relating to third-party actions) or 5742 (relating to
derivative and corporate actions) shall be nade by the
nonprofit corporation only as authorized in the specific
case upon a determnation that indemification of the
representative is proper in the circunstances because he has
met the applicable standard of conduct set forth in those
sections. The determ nation shall be made:

(1) by the board of directors by a majority vote of a
gquorum consi sting of directors who were not parties to
the action or proceeding;

(2) if such a quorumis not obtainable or if obtainable
and a majority vote of a quorum of disinterested
directors so directs, by independent |egal counsel in a
witten opinion;

(3) by such other body as may be provided in the
byl aws; or

(4) by the nmenbers.
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5745. Advanci ng expenses

Expenses (including attorneys’ fees) incurred in defending
any action or proceeding referred to in this subchapter may
be paid by a nonprofit corporation in advance of the final
di sposition of the action or proceeding upon receipt of an
undertaki ng by or on behalf of the representative to repay
the amount if it is ultimtely determ ned that he is not
entitled to be indemified by the corporation as authorized
in this subchapter or otherw se. Except as otherw se

provi ded in the byl aws, advancenent of expenses shall be
aut hori zed by the board of directors. Section 5728
(relating to interested nmenbers, directors or officers;
quorum) shall not be applicable to the advancenent of
expenses under this section.

8§5746. Suppl enentary coverage

(a) General rule.-The indemification and advancenent of
expenses provided by or granted pursuant to the other
sections of this subchapter shall not be deened excl usive of
any other rights to which a person seeking i ndemification
or advancenent of expenses may be entitled under any byl aw,
agreenent, vote of nmenbers or disinterested directors or

ot herwi se, both as to action in his official capacity and as
to action in another capacity while holding that office.
Section 5728 (relating to interested nenbers, directors, or
of ficers; quorum shall be applicable to any byl aw, contract
or transaction authorized by the directors under this
section. A corporation may create a fund of any nature,

whi ch may, but need not, be under the control of a trustee,
or otherwi se secure or insure in any manner its

i ndemmi fication obligations, whether arising under or
pursuant to this section or otherw se.

(b) When indemification is not to be nade.-Indemification
pursuant to subsection (a) shall not be nade in any case
where the act or failure to act giving rise to the claimfor
indemification is determned by a court to have constituted
wi | I ful m sconduct or reckl essness.

(c) Gounds.-Indemification pursuant to subsection (a)
under any byl aw, agreenent, vote of nenbers or directors or
ot herwi se may be granted for any action taken or any failure
to take any action and nay be made whet her or not the
corporation would have the power to indemify the person
under any other provision of | aw except as provided in this
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section and whether or not the indemmified liability arises
or arose from any threatened, pending or conpleted action by
or in the right of the corporation. Such indemification is
declared to be consistent with the public policy of this
Commonweal t h.

85747. Power to purchase insurance

Unl ess otherwi se restricted in its bylaws, a nonprofit
corporation shall have power to purchase and maintain

i nsurance on behal f of any person who is or was a
representative of the corporation or is or was serving at
the request of the corporation as a representative of

anot her donestic or foreign corporation for profit or not-
for-profit, partnership, joint venture, trust or other
enterprise against any liability asserted agai nst him and
incurred by himin any such capacity, or arising out of his
status as such, whether or not the corporation would have
the power to indemify himagainst that liability under the
provi sions of this subchapter. Such insurance is declared
to be consistent with the public policy of this
Commonweal t h.

Mor eover, under 15 Pa.C S. 85743(a), indemification of a
representative of a non-profit corporation is mandatory “to the
extent that [the] representative has been successful on the
merits or otherwise in defense of any [third party] action or
pr oceedi ng.
At issue here is ASTM s Byl aw #10, which virtually echoes
t he | anguage of 15 Pa.C. S. 85741:
Any person who was or is a party, or is threatened to be
made a party, to any threatened, pending or conpleted
action, suit or proceeding whether civil, crimnal,
adm ni strative or investigative, by reason of the fact that
he is or was a director, officer, enployee or agent of the
Society, or by reason of the fact that he is or was serving
on a comm ttee operating under the auspices of the Society,

shall be indemified by the Soci ety agai nst expenses
(including attorney’s fees), judgnents, fines and anounts
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paid in settlenent actually and reasonably incurred by him
in connection with such action, suit or proceeding if he
acted in good faith and in a manner he reasonably believed
to be in, or not opposed to, the best interests of the
Society and, with respect to any crimnal action or
proceedi ng, had no reasonabl e cause to believe his conduct
was unlawful. A director of the Society shall not be liable
for nonetary damages for any action taken, or any failure to
take any action, as a director except to the extent that by
law a director’s liability for nonetary danmages may not be
[imted.
We find this clause to be clear and unanbi guous: ASTM shal |
i ndemmi fy any person who is nade a party to any civil proceedi ng
by reason of the fact that he is or was serving on a conm ttee
operating under the auspices of the Society agai nst expenses,
(including attorney’s fees) and anmounts paid in settlenent
actually and reasonably incurred /if he acted in good faith and in
a manner he reasonably believed to be either in or not opposed to
the best interests of the Society.
In this case, the evidence evinces that Dr. Rogers and M.
Baach were clearly sued by Arnor Shield and its co-plaintiffs
sol ely because of their involvenment in the ASTM standard setting
process and their service on the E-50 and G 01 Conmttees. To be
sure, the gravanmen of Arnor Shield' s conplaint is that by their
service on the ASTM comm ttees, the defendants mani pul ated the
devel opment and pronul gation of the ES-40 and G 158 standards to
violate Sections 1 and 2 of the Sherman Act, Section 43 of the

Lanham Act and various other provisions of Chio state |aw.

Wiile it is true that the Arnmor Shield conplaint also accused the
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defendants of willful m sconduct, there is sinply no evidence
that those accusations were true or that the defendants acted in
any manner other than in good faith and in a manner which they
reasonably believed to be in the best interests of the Society.
ASTM through its Commttee on Standards and its Commttee on
Techni cal Commttee Operations, essentially nade just such a
finding when it heard and subsequently denied Derek Sharp’ s
appeal of the standard in Septenber, 1998.

ASTM argues that even if it may have erred in denying the
defendants’ indemification clains, its Board of Directors’
deci sion should be upheld as it is protected from Court scrutiny
by Pennsylvani a’s Busi ness Judgnent Rule. That rule reflects a
policy of noninterference by the judiciary wth business
deci sions of corporate managers, presum ng that they pursue the
best interests of their corporations, and insulates them from
second-guessing or liability for their actions in the absence of

fraud or other m sconduct. Powell v. First Republic Bank, 274

F. Supp. 2d 660, 668 (E.D.Pa. 2003); Wiite v. Associates in

Counseling and Child Guidance, Inc., 767 A 2d 638, 643 (Pa.

CmM th. 2001). |Indeed, the Pennsylvania Suprene Court has stated
that the business judgnment rule insulates officers and directors
fromjudicial intervention in the absence of fraud or self-
dealing, if challenged decisions were within the scope of the

directors’ authority, if they exercised reasonable diligence, and
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if they honestly and rationally believed their decisions were in

the best interests of the conpany. Cuker v. M kal auskas, 547 Pa.

600, 692 A 2d 1042, 1048 (1997). See Also, Coleman Capital

Advisers, Inc. v. Polar Plastics, Inc., Cv. A No. 03-6849, 2005

US Dist. LEXIS 15178 at *20 (E.D. Pa. July 26, 2005); Viener v.
Jacobs, 834 A 2d 546, 557 (Pa. Super. 2003). It is obvious that
a court nust therefore exam ne the circunstances surroundi ng the
decisions in order to determne if the conditions warrant
application of the business judgnent rule. |If they do, the court
w Il never proceed to an exam nation of the nerits of the
chal | enged decisions for that is precisely what the business
judgnent rule prohibits. Cuker, 692 A 2d at 1048.

I n exam ning the circunstances surroundi ng the decisions of
ASTM s Executive Board in August, 1999 and of the full Board of
Directors in Cctober, 1999 to deny the defendants’ requests for
i ndemmi fication, we find no evidence of either fraud or self-
dealing on the part of any of the nenbers of the Board and that
the decision was clearly within the scope of the Board's
authority by virtue of 15 Pa.C. S. 85744(1). W also find from
the testinony of the various nenbers of the Board of Directors
who testified at this trial, that the Board rationally believed
that its decision was in the best interests of ASTM

We turn now to the remaining issue, that is, whether the

Board exerci sed reasonable diligence in deciding that the
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def endants should not be indemified. On this point, as all of

t he various nenbers of the Board called as witnesses in this
case, and as ASTM s forner General Counsel and President both
testified, neither they nor anyone el se acting on ASTM s behal f
conducted any investigation whatsoever into the veracity of the
al | egati ons agai nst Defendants. Rather, the only evidence which
they had before themat the tine they nmade their decision to not
indemmify was the Arnmor Shield conplaint. Although Defendants
repeatedly offered to provi de what ever evi dence the ASTM Board
deened necessary and repeatedly sought to be heard by the ful
Board on the issue of indemification, ASTM never responded to
any of the defendants’ offers or requests. It is the opinion of
this Court that this does not constitute reasonable diligence on
the part of the ASTM Board. Accordingly, we find that ASTM s
decision to deny the defendants’ indemification is not protected
by the Business Judgnment Rule and it is therefore subject to
Court scrutiny.

G ven our findings that Dr. Rogers and M. Baach were
clearly sued by Arnor Shield because of their service on the E-40
and G0l Conmittees and that there is no evidence that Defendants
were acting in bad faith or in a manner which they reasonably
believed to be in opposition to the best interests of the
Society, we conclude that the defendants were clearly entitled to

i ndemmi fication from ASTM under Bylaw 10. W thus nust next
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consi der how nuch is owed from ASTMto the defendants on their
count ercl ai ns.

As noted above in the factual findings portion of this
Deci si on, Defendants Rogers and WRA contri buted $50,000 to the
settlenment of the Arnor Shield action and incurred $338,083.85 in
attorneys’ fees, costs and expenses in defending the | awsuit.

M chael Baach and Corrpro, Inc. contributed $1.225 mllion to the
settlement (of which insurance paid $700,000) and incurred
$342,356.54 in unrei nbursed | egal fees and expenses in defending
the Arnor Shield litigation on its own and M. Baach’s behal f.

Al t hough WRA and Corrpro paid the entirety of these anmpbunts on
behal f of both thensel ves and Baach and Rogers individually, the
settlement agreenent did not distinguish what portion(s) of the
settlenment were attributable to the actions of the individual

def endants and which were attributable to the actions of the
corporations. Mreover, we find nothing through our scrutiny of
the Arnmor Shield pl eadi ngs which suggests that the corporate
entities were sued because of the activities of any individuals
ot her than Baach or Rogers.* Finally, given that both Dr. Rogers
and M. Baach have agreed to turn over any anmounts which they
shoul d recover under the indemification provision to the

corporate entity which advanced the nonies for their defense and

4 Again, the record reflects that WIliam Jones of WRA and
Thomas Mehal ick of Corrpro also actively participated in the
devel opnent and pronul gation of the ES-40 and G 158 st andards.
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settlenment, we conclude that it is appropriate that ASTM pay the
sum of $388,083.85 to WRA plus interest at the Pennsylvania state
statutory rate of 6% of 68,672.33 and the sum of $867, 356. 54
plus 6% interest of $98,635.14 to Corrpro.®

CONCLUSI ONS OF LAW

1. This Court has jurisdiction over the parties and subject
matter of this action pursuant to 28 U. S.C. §1332.

2. ASTM had the duty to indemify the defendants for the
expenses and attorney’'s fees incurred in defending the Arnor
Shield litigation and for the amobunts paid in settling that
| awsui t .

3. In failing to reinburse the defendants for the anmounts
which they paid in settling and in defending thenselves in the
Arnor Shield litigation, Plaintiff violated its own Byl aw No. 10.

4. In addition to ow ng Defendants Rogers and WRA the sum
of $456, 756. 18 and ow ng $965, 991. 68 to Baach and Corrpro, ASTM
is also legally obligated to rei nburse the defendants in full for
t he counsel fees and expenses which they have incurred in having
to defend this action.

An order foll ows.

®> See, 41 P.S. 8202.

® Via Menorandum and Order dated Novenber 20, 2003, we
previously found that Corrpro and WRA were proper parties on the
countercl ai ns because under the assignnent agreenents which were
in place with Messrs. Baach and Rogers, they were real parties in
i nterest.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AMERI CAN SCCI ETY FOR : CVIL ACTI ON
TESTI NG & MATERI ALS )

vs. . NO. 02-7217
CORRPRO COMPANI ES, | NC. |
M CHAEL BAACH, WARREN

ROGERS and WARREN ROGERS
& ASSCCl ATES

ORDER

AND NOW this 10t h day of August, 2005, it is hereby
ORDERED and DECREED t hat Judgnent is entered in favor of the
Def endants and against the Plaintiff in no anount on all of the
clainms raised in Plaintiff’s conpl aint.

| T 1S FURTHER ORDERED t hat Judgnment is entered in favor of
Def endants Corrpro Conpani es and M chael Baach and agai nst the
Plaintiff in the amount of $965,991.68 on the said Defendants’
count er-cl ai m

| T 1S STILL FURTHER ORDERED t hat Judgnent is entered in
favor of Defendants Warren Rogers Associ ates and Warren Rogers
and against the Plaintiff in the anbunt of $456, 756.18 on the
sai d Defendants’ counter-claim

| T 1S FINALLY ORDERED t hat Defendants shall, within twenty
(20) days of the date of this Order submt their bill of

attorneys’ fees and costs incurred in defending/prosecuting this
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action to the Court. Thereafter, Plaintiff shall have twenty
(20) days to file its answer and what ever objections thereto that

it deens appropriate.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.

30



