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Plaintiff Terry Harris brought this action pursuant to 42
US C 8§ 1983 against Defendants Southeastern Pennsylvania
Transportation Authority (“SEPTA’) and John Grostas for violating
his Fourth Amendnent right to be free from unreasonabl e searches
and sei zures and his Fourteenth Amendnent right to be free fromthe
deprivation of property w thout due process of |aw. On May 4,
2005, the Court granted Defendants’ Mdtion to Dismss for failure
to state a claim upon which relief can be granted. Presently
before the Court is Defendants’ Mtion for Sanctions pursuant to
Federal Rule of G vil Procedure 11. For the reasons that follow,
said Motion is granted.
l. BACKGROUND

Plaintiff, a former SEPTA enployee, alleged that SEPTA
unconstitutionally required him to submt to a drug test and
termnated his enploynent when the test result was positive for
cocai ne. Defendants filed a Motion to Dism ss pursuant to Federal
Rule of Civil Procedure 12(b)(6) for failure to state a cl ai mupon
which relief can be granted, as well as a Mtion for Sanctions

under Rule 11. By Order-Menorandum dated May 4, 2005, the Court



granted Defendants’ Mdtion to Dismss on grounds that Plaintiff’s
enpl oynent was governed by a collective bargaining agreenent
(“CBA"), which contained both a reasonabl e suspicion drug testing
provision and a grievance and arbitration procedure. The Court
determ ned that the Conplaint did not support a Fourth Amendnent
claim because Plaintiff, as a mnmenber of Local 234 of the
Transportation Wrkers Union of Anmerica, AFL-CIO (“Local 234" or
the “Union”), is bound by the CBA s reasonable suspicion drug
testing provision. The Court noted that whether or not Defendants
had reasonabl e suspicion to adm nister a drug test to Plaintiff was
a matter which had to be resolved through the grievance and
arbitration procedure governing i ssues arising under the CBA. The
Court explained that the Conplaint, therefore, could only state a
cogni zable Fourth Anmendment claim if the question of reasonable
suspicion had been resolved in Plaintiff’s favor during the
grievance process. As the grievance process had determ ned that
Def endants’ had acted properly, the Court dismssed Plaintiff’s
Fourth Amendnent cl aim

Simlarly, the Court determned that the Conplaint did not
support a Fourteenth Anmendnent claim because the United States
Court of Appeals for the Third Grcuit (“Third Crcuit”) has
al ready determ ned that the grievance and arbitration provisions at
issue in this case incorporate adequate safeguards to ensure that

Plaintiff's claine are resolved in a manner consistent with the



demands of due process. Accordingly, the Court dismssed
Plaintiff’s Fourteenth Amendnent claim Currently before the Court
is Defendants’ outstanding Mdtion for Sanctions under Rule 11
1. LEGAL STANDARD

Federal Rule of G vil Procedure 11(b) provides in relevant
part as foll ows:

(b) Representations to Court. By presenting to
the ~court (whether by signing, filing,
submtting, or later advocating) a pleading,
written notion, or other paper, an attorney or
unrepresented party is certifying that to the
best of the person’s know edge, information

and belief, formed after an i nquiry reasonabl e
under the circunstances, —

(2) the clainms, defenses, and other |[egal
contentions therein are warranted by existing
law or by a nonfrivolous argunment for the
ext ensi on, nodi fi cati on, or reversal of
existing law or the establishnment of new | aw,

Fed. R GCv. P. 11(b). “To conply with this standard, counse
‘must conduct a reasonable investigation of the facts and a
normally conpetent Ilevel of legal research to support the

presentation.’” Sinmerman v. Corino, 27 F.3d 58, 62 (3d Cir. 1994)

(quoting Mary Ann Pensiero, Inc. v. Lingle, 847 F.2d 90, 94 (3d

Cr. 1988)). It is firmy established that “the Rule 11 test is
‘now an obj ective one of reasonabl eness’ which seeks to di scourage
pl eadi ngs ‘w thout factual foundation, even though the paper was

not filed in subjective bad faith.’” Bradgate Assocs., Inc. V.

Fellow, Read & Assocs., Inc., 999 F.2d 745, 752 (3d Cr. 1993)

(quoting Lony v. E. 1. Du Pont de Nenpburs & Co., 935 F.2d 604, 616
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(3d Gir. 1991)).

“When a district court examnes the sufficiency of the
investigation of facts and law, it is ‘expected to avoid the w sdom
of hindsight and shoul d test the signer’s conduct by [asking] what
was reasonable to believe at the tinme the pleading, notion, or

ot her paper was submtted.’”” 1d. (quoting CTC Inps. and Exps. v.

Ni gerian Petroleum Corp., 951 F.2d 573, 578 (3d GCr. 1991)).

Accordi ngly, courts nust:

consider all circunstances surrounding the

subm ssion, including the amount of tinme the

signer had to investigate, whether the signing

attorney had to rely on a client for

information as to the facts, and whether the

si gner depended on prior counsel or another

menber of the bar if the case has been

transferred.
Id. (citing Fed. R Cv. P. Advisory Conmttee Note, 97 F.R D
165, 199) (internal citation omtted). Sanctions are appropriate
if “the filing of the conplaint constituted abusive litigation or
m suse of the court’s process,” Simerman, 27 F.3d at 62
(quotations omtted), and should only be inposed in exceptiona

ci rcunst ances. Teansters Local Union No. 430 v. Cenent Express,

Inc., 841 F.2d 66, 68 (3d Cir. 1988). *“Thus, the nere failure of

a conplaint to withstand a . . . notion to dism ss should not be
t hought to establish a rule violation.” Simerman, 27 F.3d at 62.
I11. DI SCUSSI ON

Def endants contend that the instant Conplaint was frivol ous,

and that the Court should inpose sanctions pursuant to Rule 11
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because Plaintiff’s counsel, H Francis deLone, Jr., knew or should
have known that the Conplaint was neritless, and purposefully
concealed the fact that Plaintiff was a nenber of Local 234 and
bound by the CBA

A. Sancti onabl e Conduct

Def endants argue that M. deLone shoul d have been aware that
the Conplaint did not state a claimcogni zabl e under Section 1983
because M. delLone hinself litigated the cases which established
the controlling lawin this judicial circuit. As Defendants point

out, M. deLone represented the plaintiffs in Bolden v. SEPTA, 953

F.3d 807 (3d Cr. 1991) (en banc), and Dykes v. SEPTA, 68 F.3d 1564

(3d Cr. 1995), two cases which involved challenges to the
constitutionality of the CBA s reasonable suspicion drug testing
provision. |In Bolden and Dykes, the Third Crcuit determ ned that
the CBA's drug testing provision is constitutional, that SEPTA
enpl oyees represented by Local 234 are bound by the CBA's drug
testing and arbitration clauses, and that they are required to
pursue any grievances resulting from allegedly inproper testing

t hrough arbitration. See Bolden, 953 F.2d 807; Dykes, 68 F.3d

1564. Moreover, Bolden and Dykes established that nenbers of Local
234 can only bring a Fourth Anmendnent claim if the grievance
procedure determned that drug tests violated the CBA' s testing
provi sions, and that they cannot bring a Fourteenth Anendnent claim

because the CBA s grievance and arbitration provisions satisfy due



pr ocess. See Bolden, 953 F.2d 807; Dykes, 68 F.3d 1564.

Def endants, therefore, argue that M. deLone knew or should have
known that the CBA precluded the Fourth and Fourteenth Amendnent
clains alleged in the instant Conpl aint. Mor eover, Defendants
argue that M. deLone was aware of Plaintiff’s Local 234 nenbership
and the applicablity of the CBA because of his prior cases agai nst
SEPTA, and because Defendants thenselves forwarded Plaintiff’s
Local 234 nenbership information to M. deLone after the Conpl ai nt
was filed. Gventhe Third Crcuit’s holdings in Bolden and Dykes,
Def endants argue that it was inproper of M. deLone to fail to
disclose Plaintiff’s Union nenbership and the relevant CBA
provisions to the Court.

M. deLone does not dispute that he represented plaintiffs in
Bol den and Dykes, and was thus aware of the Third Crcuit’s
hol di ngs. Nor does M. delLone dispute that he failed to disclose
Plaintiff’s Uni on menbership and the applicability of the CBA. M.
deLone argues, however, that his actions in the instant |awsuit
were proper because the United States Suprenme Court in Wight v.

Universal Mritine Serv. Corp., 525 U S 70 (1998), inplicitly

overrul ed Bolden and Dykes. In Wight, the plaintiff filed suit
alleging that stevedore conpanies discrimnated against him in
violation of the Anericans with Disabilities Act (the “ADA"), 42
U S C § 2101 et seq., by pursuing his clains in an arbitral forum

pursuant to an arbitration cl ause contained in his union-negoti ated



enpl oynent contract. Wight, 525 U. S. at 72-74. The | ower courts
had held that plaintiff was barred frombringing his ADA claimin
federal court under the arbitration clause. Id. at 75. In
vacating the |l ower courts’ determ nations, the Suprene Court held
that “any CBA requirenment to arbitrate [a statutory claim nust be
particularly clear,” because “the right to a federal judicial forum
is of sufficient inportance to be protected against |ess-than-
explicit union waiver in a CBA.” Wight, 525 U S. at 80. The
Suprene Court concluded that the CBA in Wight did not neet the
stringent waiver standard because the CBA s arbitration cl ause was
general and the remainder of the contract contained no explicit
i ncorporation of the enployees relevant statutory rights. 1d.
According to M. deLone, Wight inplicitly overrul es Bolden
and Dykes, and permts SEPTA enpl oyees to bring Section 1983 suits
based on the constitutional clains raised in Bolden and Dykes

because the CBA does not contain an explicit judicial forumwaiver

for Section 1983 clains. M. delLone’s reasoning, however, is
severely fl awed. Nei t her Bolden nor Dykes stand for the

proposition that the CBA waives the Union nenbers’ right to a
judicial forumfor the resolution of their constitutional clains.
Rat her, the Third Grcuit nmerely held that (1) individual enpl oyees
are bound by their bargaining unit’s express consent to drug
testing, Bolden, 953 F.2d at 828; (2) in ruling on a Union nmenber’s

Fourth Anendnent claim federal courts are bound by certain factual



questions resol ved through the grievance procedure, Dykes, 68 F. 3d

at 1569; and (3) the CBA's grievance and arbitration procedure

satisfies the Fourteenth Amendnent due process requirenents. 1d.
at 1571. | ndeed, Dykes addressed on the nerits the very clains

that are raised in the instant Conplaint, and concluded that
plaintiff’s constitutional rights had not been viol ated. See Dykes
68 F.3d at 1570. M. deLone, as counsel who represented the
plaintiffs in Bolden and Dykes, is or should be intimately famliar
with these decisions. M. deLone should thus have realized that
Bol den and Dykes did not determne that the plaintiffs were
required to vindicate their constitutional rights through
arbitration, but rather that the plaintiffs’ constitutional rights
had sinply not been vi ol at ed.

In Bolden, the Third Crcuit determned that “a public
enpl oyee uni on acti ng as an excl usi ve bargai ni ng agent nay consent
to drug testing on behalf of the enployees it represents,” and that
“i ndi vi dual enpl oyees are bound by such express consent.” Bol den,
953 F.2d at 828. M. deLone, therefore, knew that Plaintiff was
bound by Local 234's express consent to the CBA's drug testing.
Mor eover, just as in Dykes, M. deLone here does not argue that the
CBA' s suspicion-based testing policy itself violates the Fourth
Amendnent, but rather that Defendants violated this policy and that
this violation rendered the search unconstitutional. This precise

question was addressed by the Third Grcuit in Dykes, which held



t hat “whet her reasonabl e suspicion exists in a given case is not a
question of |aw under the Fourth Amendnent, but is instead a
gquestion of fact to be resolved during the course of the
gri evance/arbitration process,” because It “invol v[ es]
interpretation of the CBA.” Dykes, 68 F.3d at 1565, 1570. The
Third Grcuit went on to note that “under the CBA, both in the
details of the drug testing policy where reasonable suspicion is
defined and in the applicable grievance procedures, it shoul d have
been clear to all parties that this question would be considered
and resolved in the grievance proceedings.” [d. at 1570. The
Third Crcuit next reiterated its holding in Bolden that courts
““must defer to [the grievance body’s] interpretation of the [CBA s
drug testing provision] . . . ."" 1d. (citing Bolden, 953 F.2d at
829).

In Iight of Bolden and Dykes, it should by now have been cl ear
to M. deLone that whether reasonabl e suspicion existed under the
CBA' s reasonabl e suspicion drug testing provision could only be
determ ned by the grievance body, and that this determ nati on woul d
be binding on the Court. Moreover, M. deLone knew or shoul d have
known that the drug test could only inplicate Plaintiff’s Fourth
Amendnent right if the grievance body had concl uded that SEPTA had
not acted on the basis of reasonable suspicion as defined in the
CBA, because “[i]f there was reasonable suspicion, and SEPTA,

therefore, conplied with the terns of its drug and al cohol testing



policy, there is no Fourth Amendnent issue.” 1d. at 1568. Here,
M . deLone neither pleaded nor argued that Defendants had acted
wi t hout the requisite reasonabl e suspicion under the CBA. | ndeed,
it is undisputed that the grievance body, to which this di spute was
properly submtted, concluded that Defendants had acted in
accordance with the CBA s reasonable suspicion drug testing
provision. As noted above, this determnation is binding on the
Court. See id. at 1570. Accordingly, M. deLone knew or should
have known that Plaintiff could state no cognizable Fourth
Amendnent claimin this action.

Simlarly, M. deLone knew or shoul d have known that Pl aintiff
could state no cogni zabl e Fourteenth Amendnent claim I n Dykes,
the Third CGrcuit analyzed whether the plaintiff could bring a
valid Fourteenth Anmendnent claim for deprivation of a property
interest in his job wthout due process of |law. Dykes, 68 F.3d at
1570- 72. The plaintiff in Dykes, like Plaintiff in the instant
case, “had available to hima three step grievance process which
coul d have been followed by arbitration. The grievance process was
exhaust ed and, when the union determ ned not to carry the matter to
arbitration, [plaintiff] did not pursue a state court action
al l eging breach of the duty of fair representation.” |1d. at 1571
The Third Circuit noted that “[w] here a due process claimis raised
agai nst a public enpl oyer, and gri evance and arbitrati on procedures

are in place . . . those procedures satisfy due process
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requi renents ‘even if the hearing conducted by the Enpl oyer

[was] inherently biased.”” 1d. (quoting Jackson v. Tenple Univ.,

721 F.2d 931 (3d Cr. 1983)). The Third Circuit noted that
“Iplaintiff] could have asked a court of comon pleas to order
arbitration pursuant to the collective bargaining agreenent,
t hereby assuring himof the due process to which he was entitled,”
and concl uded that “[b] ecause he chose not to do so, [plaintiff] is
unable to prove a violation of 42 U S.C. 8§ 1983 by [defendants].”
Id. at 1572. Here, Plaintiff simlarly failed to pursue a state
court action to conpel arbitration. M. deLone, therefore, knew or
shoul d have known that the allegations of the instant Conpl aint
could not state a valid Fourteenth Arendnent cl ai mcogni zabl e under
Section 1983.

M. deLone’s failure to so nuch as acknow edge the Third
Circuit’s controlling holdings in Bolden and Dykes, which M.
deLone hinself Ilitigated, and which were again brought to his
attention by defense counsel prior to the filing of the instant
Motion, is inexcusable. |Indeed, M. deLone never once referred to
ei ther case in his nmenorandumin opposition to Defendants’ notions
to dismss and for sanctions, nor did he nention the proper |egal
standard applicable to the respective notions. Rather, M. delLone
based his entire nenorandum exclusively on the Suprenme Court’s
decision in Wight, which as discussed above is plainly not

controlling to the disposition of the instant case.
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Gven the clear and direct bearing of the Third Crcuit’s
deci sions in Bolden and Dykes on the CBA at issue in this case, it
is even nore perplexing that M. deLone failed to acknow edge the
existence of the CBA and its drug testing and arbitration
provisions in the Conplaint. It is well established that “[a]n
attorney’s obligation to the court is one that is unique and nust

be di scharged with candor and great care.” Baker Indus., Inc. v.

Cerberus, Ltd., 764 F.2d 204, 212 (3d Gr. 1985). Moreover, “[a]s

an officer of the court, an attorney nust conport hinself/herself
with integrity and honesty when nmaki ng representations regardi ng a

matter in litigation.” LaSalle Nat’'l Bank v. First Conn. Hol ding

Goup, LLC 287 F.3d 279, 293 (3d Cr. 2002). M. deLone's failure
to disclose the fact that Plaintiff was bound by the CBA, which he

knew to be an i nportant consi deration under Bol den, Dykes, and even

under his interpretation of Wight, is in direct conflict with M.
deLone’s duty of candor to the court.

The Court, therefore, finds that it was unreasonable of M.
deLone to file the instant Conpl aint, which he shoul d have known to
be without any |l egal basis, and that it was equal | y unreasonabl e of
M. deLone to ignore the established caselaw of this judicia
circuit as well as the CBA. Had M. delLone engaged in a reasonabl e
investigation of the law, as required wunder Rule 11, the
Complaint’s frivol ousness and the flaws of his |legal reasoning in

opposition to Defendants’ notions to dismss and for sanctions
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woul d have, or should have, beconme apparent to him Accordingly,
the Court concludes that sanctions are appropriate in this case.

B. Appropri ate Sanction

Rule 11(c) states that “[i]f . . . the court determ nes that
subdi vision (b) has been violated, the court may . . . inpose an
appropriate sancti on upon the attorneys, lawfirns, or parties that
have violated subdivision (b) or are responsible for the
violation.” Fed. R Gv. P. 11(c). I n choosing an appropriate
sanction, courts should inpose a punishnment which at a mninmm
“serve[s] to adequately deter the undesirable behavior.” Zuk v. E

Pa. Psych. Inst. of the Med. College of Pa., 103 F.3d 294, 301 (3d

Cir. 1996). “Although sanctions may properly include an award of
counsel fees and expenses to the adversary, the prinme goal should
be deterrence of repetition of inproper conduct, and an award of
counsel fees or other nonetary sanction should not automatically be

t he sanction of choice.” Waltz v. County of Lycom ng, 974 F.2d

387, 390 (3d Cir. 1993). Permssible sanctions thus include not
only fee-shifting and nonetary penalties to be paidinto the court,
but al so reprimands, orders to undergo continui ng | egal educati on,

and referrals to disciplinary authorities. See Murrowv. Blessing,

No. GCiv. A 04-1161, 2004 W 2223311, at *8 (E.D. Pa. Sept. 29,
2004) (citing Zuk, 203 F.3d at 301). Here, the Court concl udes
t hat counsel fees and costs are the nost appropriate sanction. As

the assertion of |legal principles and matters of law falls solely
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wi thin the duty of the attorney, nonetary sanctions for a violation
of Rule 11(b)(2) are awarded sol ely against the attorney, and not
against a represented party. See Fed. R Cv. P. 11(c)(2) (A
(“Monet ary sancti ons may not be awar ded agai nst a represented party
for a violation of subdivision (b)(2).”). Accordingly, the Court
I nposes nonetary sanctions against M. deLone only.

In determning the proper amunt of fees, courts should
consider mtigating factors such as whether the attorney has a
history of this kind of behavior, the defendants’ need for
conpensation, the degree of frivol ousness, and the w || ful ness of
the violation, and undertake an investigation into an attorney’s
ability to pay. Zuk, 103 F.3d at 301. The Court notes that M.
deLone was previously sanctioned after he failed to voluntarily
wi t hdraw a conpl aint that had been rendered frivol ous by the Third

Circuit’s intervening decision in Dykes. See Loftus v. SEPTA 8 F

Supp. 2d 458 (E.D. Pa. 1998). 1In addition, the Court notes that
M. deLone was sanctioned in another Section 1983 case, in which
the court determned that M. deLone “could not reasonably have

believed in the | egal soundness of th[e] case.” Mrris v. O nan,

Cv. A No. 87-5149, 1992 W 398363, at *5 (E.D. Pa. Dec. 31

1992). In Morris, just as here, M. deLone filed the lawsuit
“bottonmed on the very sane bases that [the district court] and the
Third Crcuit had rejected” in a prior case also litigated by M.

deLone. 1d. at *5-6. Mreover, in Mrris, just as in this case,
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M . deLone never brought the earlier dispositive case law to the
court’s attention. 1d. This history of inproper behavior weighs
heavily towards inposing significant sanctions in this case. The
Court further notes that Defendants’ need for conpensation here is
significant. I ndeed, had M. deLone properly researched the
applicable law and refrained from filing the instant Conplaint,

Def endant s woul d not have had to retain counsel in the first place.

Finally, as discussed above, M. deLone’s conduct in this case was
particularly frivolous and wllful. M. deLone not only
frivolously argued that Wight controlled the disposition of this
case, but also chose to ignore the CBA as well as Bol den and Dykes,

two cases which M. deLone hinself litigated, knew to be directly
on point, and was rem nded of by defense counsel both prior to the
filing of the instant Mdtion and in the WMtion’s acconpanying
menor andum of | aw. M. deLone’s conduct, therefore, does not
i nvol ve i nadequate |egal research. Rather, M. deLone willfully
i gnored established Third Grcuit precedent and frivol ously argued
that Wight governed the clains raised in the instant Conpl aint.

Nonet hel ess, the Court is mndful of the fact that the purpose of
Rule 11 sanctions is deterrence rather than fee-shifting.
Accordingly, the Court concludes that sanctions in the anmount of
the attorney’s fees and costs reasonably i ncurred by Defendants and
no greater than necessary to adequately deter M. deLone from

engaging in simlar conduct in the future are appropriate. The
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Court, however, is not currently in possession of any information
regarding the amount of counsel fees and costs incurred by
Def endants, the amobunt of sanctions that woul d adequately deter M.
deLone from engaging in simlar conduct in the future, and M.
deLone’s ability, or inability, to pay sanctions. Accordi ngly,
defense counsel shall file a bill detailing the anount of
attorney’s fees and costs incurred in defending this action and in
filing the instant Mdtion within ten days of the date of this
Menorandumand Order. Wthin ten days of the filing of Defendants’
bill of attorney’s fees and costs, M. deLone shall file a response
addressing the anobunt of sanctions that woul d serve as an adequate
deterrence in this case and a sufficiently detailed financial
affidavit so that the Court can consider M. deLone’ s ability to
pay.
1. CONCLUSI ON

For the foregoi ng reasons, Defendants’ Mtion for Sanctions is
granted and M. delLone is ordered to pay all reasonable attorney’s
fees and costs incurred by Defendants in defending this action and
pursuing the instant Mdtion, to the extent that such fees are
necessary to adequately deter M. deLone fromengaging in simlar
conduct in the future and consistent with his ability to pay.

An appropriate Order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TERRY HARRI S

V.

ClVIL ACTI ON
NO. 05-526

SOQUTHEASTERN PENNSYLVANI A
TRANSPORTATI ON AUTHORI TY, et al .

ORDER

AND NOW this 8th day of August, 2005, upon consideration of

Def endants’ “Modtion for Sanctions under Rule 11" (Doc. No. 3), all

docunent s

submtted in response thereto, and the argunent held on

May 11, 2005, IT IS HEREBY ORDERED that said Motion is GRANTED. I T

| S FURTHER ORDERED t hat :

1.

Def ense counsel shall FILE a bill of attorney’ s fees and
cost incurred by Defendants in defending this action and
in pursuing the instant Motion within ten (10) days of
the date of this Order; and

M . deLone shall FILE a response addressi ng t he anount of
sanctions that would serve as an adequate deterrence
withinten (10) days of the filing of Defendants’ bill of
attorney’ s fees and costs, and shall | NCLUDE a fi nanci al
affidavit for in canera i nspection by the Court so that
the Court can consider his ability to pay.

BY THE COURT:

/s/ John R Padova

John R Padova, J.



