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The RICO Case Statement is a pleading that may be considered part of the operative
complaint for the purposes of a motion to dismiss. See Lorenz v. CSX Corp., 1 F.3d 1406, 1413
(3d Cir. 1993); Smith v. Berg, No. 99-2133, 1999 U.S. Dist. LEXIS 18298, at *5-6 (E.D. Pa.
Dec. 1, 1999).
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plaintiff failed to articulate any viable predicate acts of fraud,
extortion, or bribery; (B) plaintiff has not adequately pled critical elements of the specific RICO
claims; and (C)

.

A. Predicate Acts
To state a claim under the RICO statute, a plaintiff must first allege that defendants
engaged in a “pattern of racketeering activity.” See 18 U.S.C. § 1962(c).2 For RICO purposes,
racketeering activity is defined as any act which is “indictable” under the federal criminal statutes
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Section 1962(c) states:
It shall be unlawful for any person employed by or associated with
any enterprise engaged in, or the activities of which affect,
interstate or foreign commerce, to conduct or participate, directly
or indirectly, in the conduct of such enterprise’s affairs through a
pattern of racketeering activity or collection of unlawful debt.
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set forth in 18 U.S.C. § 1961(1). Such activity includes mail fraud, 18 U.S.C. § 1341,3 and wire
fraud, 18 U.S.C. § 1343.4 See 18 U.S.C. § 1961(1). Plaintiff alleges that defendants engaged in
mail fraud and wire fraud by knowingly using the interstate mails and wires to further their
scheme to deny short-term disability benefits to beneficiaries in order to reduce expenses and
increase profits.5
Plaintiff alleges that two letters

one dated August 29, 2003 and the other dated

December 23, 2003 constitute the predicate acts of mail fraud because they were sent through
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The wire fraud statute, 18 U.S.C. § 1343 provides:

Courts apply the same analysis to determine whether a person has committed the
predicate acts of mail fraud and wire fraud. Carpenter v. United States, 484 U.S. 19, 25 n.6
(1987) (“The mail and wire fraud statutes share the same language in relevant part, and
accordingly we apply the same analysis to both sets of offenses.”); United States v. Frey, 42 F.3d
795, 797 n.2 (3d Cir. 1994) (“The cases construing the mail fraud statute are applicable to the
wire fraud statute as well.”) (citations and internal quotation marks omitted).
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the United States mail system in order to continue defendants’ fraudulent scheme. Plaintiff also
alleges that “numerous telephone calls” from defendants to plaintiff between August 2003 and
December of 2003 constitute the predicate acts of wire fraud.
A plaintiff raising a claim of mail or wire fraud must establish three essential elements:
(1) a scheme to defraud, (2) the use of the mails or wires for the purpose of executing the
scheme, and (3) fraudulent intent. United States v. Pharis, 298 F.3d 228, 234 (3d Cir. 2002).
See also Pereira v. United States, 347 U.S. 1, 8 (1954); Schuylkill Skyport Inn, Inc. v. Rich, No.
Civ. A. 95-3128
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Furthermore, plaintiff’s averment that defendants conducted an alleged “meeting”
where certain short-term disability claims were “targeted ” fails to detail this “targeting,” and
relies only on bald assertions of a larger scheme to defraud IBC employees of their short-term
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The Court of Appeals has recognized that an omission must be deceptive in nature
absent a special relationship. See Kehr Packages, 926 F.2d at 1416. See also Brokerage
Concepts, Inc. v. U.S. Healthcare, Inc., 140 F.3d 494, 528 (3d Cir. 1998) (holding that an
omission need only be “reasonably calculated to deceive” to constitute a “scheme to defraud”).
Thus, a duty to disclose is not always a required element of fraud when there has been a material
non-disclosure. See Sonnenberg v. United States, No. 01-2067, 2003 U.S. App. LEXIS 6503, at
* 11 (3d Cir. Jan. 14, 2003); United States v. Colton, 231 F.3d 890, 898-900 (4th Cir. 2000);
United States v. Autuori, 212 F.3d 105, 119 (2d Cir. 2000). However, the non-disclosure must
involve purposeful concealment of material facts with intent to deceive. Colton, 231 F.3d 898900 citing Neder v. United States, 527 U.S. 1,1 (1999).
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disability benefits. Plaintiff fails to plead with the requisite factual specificity to avoid a motion
to dismiss. Therefore, plaintiff’s RICO claims must fail as she has failed to plead fraud with the
particularity required by Rule 9(b).
In addition, plaintiff’s claims will not survive a motion to dismiss because she fails to
adequately allege the second requirement for mail or wire fraud, the “use of mails or wires to
execute the scheme.” This requires that the mailings or wire communications be “incident to an
essential part of the scheme,” or a “step in [the] plot.” Schmuck v. United States, 489 U.S. 705,
710-711 (1989). See also United States v. Otto, 742 F.2d 104, 108 (3d Cir. 1984). Mailings or
wire communications made after the perpetrators accomplish the scheme’s goal are not “for the
purpose of executing” a scheme, with the exception of subsequent mailings designed to “lull
victims into a false sense of security, postpone their ultimate complaint to the authorities, and
therefore make the apprehension of the defendants less likely than if no mailings had taken
place.” United States v. Maze, 414 U.S. 395, 403 (1974); United States v. Lebovitz, 669 F.2d
894, 896 (3d Cir. 1982). See, e.g., United States v. Sampson, 371 U.S. 75, at 80-81 (1962);
United States v. Otto, 742 F.2d 104, 108 (3d Cir. 1984).
Plaintiff contends that routine business mailings closely bound with the fraudulent
scheme may serve as a the basis for a charge of mail fraud. United States v. Brown, 583 F.2d
659, 668 (3d Cir. 1978). Defendants counter that although a particular mailing or wire
transmission need not be fraudulent to sustain a claim of mail or wire fraud plaintiff fails to
identify any specific misstatements, omissions, or other specific conduct that constitutes part of
the alleged “scheme” and that plaintiff has not alleged that she reasonably relied on any particular
misrepresentation or omission to her detriment. See Agathos v. Starlite Motel, 60 F.3d 143, 147
(3d Cir. 1995) (explaining that the elements of fraud are knowing misrepresentation, intent to
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induce reliance and reliance). See also Steamfitters Local Union No. 420 v. Phillip Morris, Inc.,
171 F.3d 912, 920 (3d Cir. 1999) (identifying “whether [plaintiffs] reasonably relied on the
fraud” as a “necessary element[]” of a fraud claim).
I agree that while routine business mailings, such as the mailings in question denying the
plaintiff short-term disability benefits, may support a charge of mail fraud, the mailings must be
sufficiently closely related to the alleged scheme. See Brown, 583 F.2d at 668 (“[I]f the mailing
is a part of executing the fraud, or is closely related to the scheme, a mail fraud charge will lie
even though the mailing was also related to a business purpose.”) Plaintiff avers that two letters
and numerous phone calls were used to further defendants’ alleged scheme to defraud her of
short-term disability benefits. However, plaintiff has not adequately plead the purpose of the
mailings within the defendants’ alleged fraudulent scheme. See Annulli v. Panikkar, 200 F.3d
189, 201 n.10 (3d Cir. 1999). In addition, plaintiff has not alleged that the mailings were aimed
at lulling the plaintiff into a false sense of security or deterring plaintiff from taking action to
protect her interests. See United States v. Otto, 742 F.2d 104, 108 (3d Cir. 1984).
The pleadings do not evince that the mailings were used in furtherance of a scheme or
artifice to defraud within the meaning of the mail fraud statute and/or did not induce reliance,
which is required when mail fraud serves as a predicate act under the RICO statute.7 While the
mails are alleged to have been used by defendants to maintain and operate their business in
violation of an alleged contractual duty, plaintiff’s assertions fall short of establishing a RICO
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Unlike common law fraud, reliance is not an element of mail fraud. See United States
v. Sanders, 893 F.2d 133, 138 (7th 1990). However, most courts now agree that reliance must be
shown when mail fraud is a predicate act in a civil RICO case. See Allen Neurosurgical
Associates, Inc. v. Lehigh Valley Health Network, et al., No. 99-4653, 2001 U.S. Dist. LEXIS
284, at *14 (E.D. Pa. Jan. 18, 2001).
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action. See Werther v. Rosen, et al., No. 02-CV-3589, 2002 U.S. Dist. LEXIS 22262, at *9 (E.D.
Pa. Oct. 30, 2002). Plaintiff has failed to explain “how these or any other communications were
false or misleading, or how they contributed to the alleged fraudulent scheme.” Warden v.
McLelland, 288 F.3d 105, 114 (3d Cir. 2002). The facts alleged in the pleadings are insufficient
to find that the predicate offenses of mail or wire fraud have been committed.
Plaintiff avers that defendants have engaged in mail fraud and wire fraud by knowingly
using the interstate mails and wires to further their scheme to deny short-term disability benefits
to beneficiaries in order to reduce expenses and increase profits. While plaintiff does provide
specific letters that were sent to her denying her benefits and the dates they were sent, she fails to
explain how these letters perpetuate the alleged fraudulent scheme. In the words of Judge
Pollack: “The problem . . . is not that the pleading fails for lack of specificity with respect to the
particular documents,” but that the “pleading fails for lack of an allegation of the nature of the
fraud alleged.” IBJ Whitehall Bank & Trust Co. v. Korman, et al., No. 99-1347, 2000 U.S. Dist.
LEXIS 4775, at *16-17 (E.D. Pa. Mar. 31, 2000).
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Relatedness “will nearly always be satisfied in cases alleging at least two acts of mail
fraud stemming from the same fraudulent transaction.” Kehr Packages, 926 F.2d at 1414.
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D. Investment of Racketeering Income—18 U.S.C. § 1962(a)
Defendants also argue that plaintiff’s Section 1962(a)9 claim should be dismissed because
plaintiff has failed to allege that she was injured by the investment of racketeering proceeds.
Initially, I note that plaintiff fails to allege an injury resulting from the investment of racketeering
income distinct from an injury caused by the defendants’ alleged predicate acts. Nonetheless,
plaintiff alleges that defendants engaged in mail and wire fraud by knowingly using interstate
mails and wires to further their scheme to deny short-term disability benefits in order to reduce
expenses and increase profits, and used income made from that scheme to invest in the stock
market, bonds, mutual funds, etc.
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Section 1962(a) states in pertinent part:
It shall be unlawful for any person who has received any income
derived, directly or indirectly, from a pattern of racketeering
activity. . . to use or invest, directly or indirectly, any part of such
income, or the proceeds of such income, in acquisition of any
interest in, or the establishment or operation of, any enterprise
which is engaged in, or the activities of which affect, interstate or
foreign commerce.
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v.
BROADSPIRE SERVICES, INC, et al.

:
:
:

NO. 04-5289

ORDER
AND NOW, this 20th day of July 2005, upon consideration of defendants’ motion to
dismiss, plaintiff’s response thereto, and defendants’ reply brief, and for the reasons set forth in
the accompanying memorandum, it is ORDERED that defendants’ motion is GRANTED and
plaintiff’s complaint is DISMISSED.

s/Thomas N. O’Neill, Jr.,
THOMAS N. O'NEILL, JR., J.

