IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

SUSAN ONENS- WOLKOW CZ :
Plaintiff, ) ClVIL ACTI ON

vs. : NO 05- CV- 277

CORSOLUTI ONS MEDI CAL, | NC.
HUVMANA | NSURANCE COMPANY,
JEFFERSON PI LOT FI NANCI AL
| NSURANCE COWMPANY, and
CORSOLUTI ONS EMPLOYEE VELFARE
BENEFI TS PLAN

Def endant s

VS.

UNUM LI FE | NSURANCE COVPANY
OF AMVERI CA
Third-party def endant

MEMORANDUM AND ORDER
JOYNER, J. June 30, 2005

This disability benefits case is now before the Court for
resolution of a Motion to Dismss Plaintiff’s Conplaint, brought
by Defendants Cor Sol utions Medical, Inc. (“CorSolutions”), Humana
| nsurance Conpany (“Humana”), and the Cor Sol uti ons Enpl oyee
Wel fare Benefits Plan (“Plan”). For the reasons which foll ow,

Def endants’ Mdtion is granted in part and denied in part.

Factual Backgr ound

From 2002 t hrough 2004, Cor Sol utions, a di sease managenent
servi ce provider, sponsored and mai ntained short-term and | ong-
termdisability benefit prograns for its enployees. (Conplaint,

1 6). As a CorSolutions enployee, Plaintiff was a participant in



the Plan. (ld. at § 14). At all material tinmes, Plaintiff was
i nsured by Humana and/or Jefferson Pilot Financial |nsurance
Conpany (“Jefferson”) pursuant to Cor Sol utions’ group insurance
plan. (ld. at 1 11-13).

In May 2002, Plaintiff becanme disabled due to a connective
tissue illness. (ld. at § 18). Plaintiff submtted a tinely
claimfor short-termdisability benefits to Humana, and Humana
paid Plaintiff’s claimuntil Septenber 18, 2002. (ld. at Y 20-
21). In a letter dated Cctober 2, 2002, however, Humana
termnated Plaintiff’'s disability benefits. (ld. at  22).
Plaintiff then engaged prior counsel to represent her in pursuing
an appeal of the denial of her short-termdisability claim (ld.
at § 24). In a June 2, 2003 letter, however, Jefferson upheld
the denial of Plaintiff’s short-termdisability claim (l1d. at ¢
28). Shortly thereafter, the attorney-client relationship was
termnated. (ld. at | 30).

In response to a request by Plaintiff to submt additional
medi cal information, Jefferson agreed to re-consider Plaintiff’s
benefits claimafter analyzing the suppl enmentary nedi cal
evidence. (ld. at Y 31-32). Thereafter, Plaintiff engaged
present counsel to represent her in the claimappeal. (Id. at 1
33). On June 2, 2004, Jefferson infornmed Plaintiff’s counse
that it would no longer handle Plaintiff’s claim because

Plaintiff’s disability arose in 2002, and Humana adm ni st ered



clains arising before January 1, 2003. (lLd. at § 35). Jefferson
further advised Plaintiff to submt her claimand nedical
information to Humana. (lLd. at § 36).

In a letter dated August 3, 2004, Plaintiff’s counsel
forwarded all nedical records to Humana and requested
clarification of its original denial of Plaintiff's claim (lLd.
at 1 45). In a separate |letter dated August 3, 2004, Plaintiff’s
counsel requested a copy of Jefferson’s adm nistrative record.
(Ld. at 9 46). 1In a response letter dated August 30, 2004,
Jefferson forwarded Plaintiff’s claimfile to CorSolutions and
instructed Plaintiff to obtain her records from Cor Sol uti ons.
(ILd. at 9 47). On Septenber 15, 2004, Humana acknow edged t hat
it had adm ni stered the CorSol utions benefits plan in 2002, but
informed Plaintiff that as of Decenber 31, 2002, it “no | onger
ha[ d] access to any bank accounts to adm nister any noni es” for
Plaintiff’s claim (ld. at ¥ 50). Consequently, Plaintiff has
not received further disability benefits.

On January 20, 2005, Plaintiff filed a Conpl ai nt agai nst
Cor Sol uti ons, Humana, Jefferson, and the Plan. Count | all eges
that Plaintiff is entitled to short-termand long-termdisability
benefits under the Plan, asserting that Defendants owe short-term
benefits pursuant to the Enpl oynent Retirenent Security Act
(“ERISA"). (ld. at 91 64-69); See, 29 U S. C 81132(a)(1)(B). In

Count 11, Plaintiff alleges that Defendants breached fiduciary



duties under 29 U S. C. 81132(a)(2) and (a)(3). (Conplaint, 91
70-87). In Count 111, Plaintiff further alleges that

Cor Sol uti ons, Humana, and Jefferson interfered with her reception
of benefits in violation of ERI SA 8510. (ld. at 9 88-98).

On March 3, 2005, Jefferson filed a Cross-clai m agai nst
Cor Sol utions alleging that to the extent Plaintiff prevails,

Cor Sol utions must indemify Jefferson pursuant to an “Advice to
Pay” Agreenent entered into on Novenber 25, 2002. Also on March
3, Jefferson filed a Third-party conpl aint agai nst Unum Life

| nsurance Conpany of Anmerica (“Ununi), the underwiter of

Cor Sol utions’ long-termdisability plan in 2002. The Third-party
conplaint contended that if Plaintiff denonstrates |ong-term
disability, Unumis liable to provide such benefits. On March
16, 2005, CorSolutions filed a Cross-claimagainst Unum and
Jefferson, alleging that both conpanies entered into agreenents
to process and pay disability clains. The Cross-claimasserted
that Jefferson and/or Unum nust therefore pay any judgnent in
Plaintiff’'s favor.

On April 28, 2005, Unumfiled a Counterclaimto the Cross-
clai mby CorSolutions, Humana, and the Plan. Ununis Counterclaim
contends that CorSolutions is liable for any benefits Unum nust
pay Plaintiff, to the extent that Ununmis lack of ability to
adj udicate the claimresults from CorSolutions’ failure to tinely

instruct Plaintiff to pursue her claimwth Uoum Al so on Apri



28, Unumfiled a simlar Counterclaimto Jefferson’s Third-party
conplaint, asserting that Jefferson is liable for any benefits
Unum may have to pay Plaintiff which resulted from Ununi s
inability to adjudicate the claimdue to delays attributable to
Jefferson’s failure to advise Plaintiff to pursue her claimwth
Unum

Now before this Court is a Mdtion to Dismss Plaintiff’s
Conpl ai nt, brought by Cor Sol utions, Humana, and the Plan. First,
Def endants argue that Plaintiff’s claimfor long-termdisability
must be dism ssed for failure to exhaust adm nistrative renedies.
Second, Defendants assert that Plaintiff’s clainms under ERI SA
8502(a) (3) should be dismssed, as Plaintiff seeks the sane
remedy under ERI SA 8502(a)(1)(B). Finally, Defendants contend
that Plaintiff’s clai munder ERI SA 8502(a)(2) should be dism ssed
because 8502(a)(2) does not provide individual recovery.

St andards Governi ng Motions to Disnmiss

It has long been the rule that in considering notions to
di sm ss pursuant to Fed. R G v.P. 12(b)(6), the district courts
must “accept as true the factual allegations in the conplaint and
all reasonable inferences that can be drawn therefrom” Allah v.
Seiverling, 229 F.3d 220, 223 (3d Cr. 2000) (internal quotations

omtted); See, also, Ford v. Schering-Plough Corp., 145 F. 3d 601,

604 (3d Gr. 1998). A notion to dismss may be granted only

where the allegations fail to state any clai mupon which relief



may be granted. See, Moirse v. Lower Merion Sch. Dist., 132 F. 3d

902, 906 (3d Gr. 1997). The inquiry is not whether plaintiff
will ultimtely prevail in a trial on the nerits, but whether
t hey should be afforded an opportunity to offer evidence in

support of their clainms. In re Rockefeller Cr. Props., Inc.,

311 F.3d 198, 215 (3d Cr. 2002). Dy smssal is warranted only
“iIf it is certain that no relief can be granted under any set of

facts which could be proved.” Klein v. General Nutrition Cos.,

186 F.3d 338, 342 (3d Gr. 1999) (internal quotations omtted).
It should be noted that courts are not required to credit bald
assertions or |egal conclusions inproperly alleged in the
conplaint, and | egal conclusions draped in the guise of factual
al | egations may not benefit fromthe presunption of truthful ness.

In re Rockefeller, 311 F.3d at 236; In re Burlington Coat Factory

Secs. Litig., 114 F.3d 1410, 1426 (1997); See, also, Angstadt v.

M dd-West Sch. Dist., 377 F.3d 338, 342 (3d Gir. 2004).

Di scussi on

l. Failure to Exhaust Adm nistrative Renedies

First, Defendants Cor Sol uti ons, Humana, and the Pl an argue
that Plaintiff’s Conplaint should be dismssed for failure to
exhaust adm nistrative renedies. Defendants argue that under
ERISA, Plaintiff’s clains for long-termdisability benefits are
unripe for judicial review Defendants’ argunment adheres to the

Third Crcuit’s general rule that “a federal court wll not



entertain an ERI SA claimunless the plaintiff has exhausted the

remedi es avail abl e under the plan.” Wldon v. Kraft, Inc., 896

F.2d 793, 800 (3d Cir. 1990). However, courts provide an
exception to this requirenent when resort to admnistrative

remedi es woul d have proved futile. See, e.qg., Kinble v. Int’]|

Berger v. Edgewater Steel Co., 911 F.2d 911, 916 (3d G r. 1990);

Br ot her hood of Teansters, 826 F. Supp. 945, 946 (E.D. Pa. 1993).

Plaintiff in this action explicitly avers that further
attenpts to cooperate with Plan adm ni strati on woul d have been
“futile.” (Conplaint, § 69). Plaintiff bolsters this assertion
with allegations that CorSolutions used evasive procedures to
bounce Plaintiff’s claimbetween Humana and Jefferson, attenpting
to ultimately avoid paying Plaintiff disability benefits. (ld.
at 19 51, 56). Because Plaintiff’s avernents fall wthin the
futility exception, this Court finds it inappropriate to dismss
Plaintiff’s Conplaint for failure to exhaust adm nistrative
remedies. A failure to exhaust adm nistrative renedi es argunent
woul d be properly raised in a Motion for Sumrary Judgnent, where
Plaintiff nmust provide evidence to support its assertions.

1. Relief Sought Under Both ERI SA 8502(a)(1)(B)
and 8502(a)(3)

Second, Defendants argue that Plaintiff’'s 8502(a)(3) claim
shoul d be di sm ssed because Plaintiff seeks the sanme renedy,

paynment of disability benefits, in her 8502(a)(1)(B) claim



Def endants further contend that Plaintiff relies on the sane
al | egati ons of wongdoing to i nvoke both ERI SA provisions, and
therefore is barred fromasserting the 8502(a)(3) claim ERI SA
8502(a)(1)(B) allows a plan participant to bring a civil action
“to recover benefits due himunder the terns of the plan, to
enforce his rights under the terns of the plan, or to clarify his
rights to future benefits under the ternms of the plan.” ERI SA
8502(a)(3) additionally enables a plan participant to file a suit
“to enjoin any act or practice which violates any provision of
this subchapter or the terns of the plan, or to obtain other
appropriate equitable relief to redress such violations or to
enforce any provisions of this subchapter or the terns of the
pl an.”

Nei t her the Supreme Court nor the Third Crcuit have held
that 8502(a)(1)(B) and (a)(3) are nutually exclusive. See,

Parente v. Bell-Atlantic, Cv. No. 99-5478, 2000 U S. Dist. LEXIS

4851 at *6 (E.D. Pa. Apr. 17, 2000)(noting that neither court has
definitively ruled on this issue). Despite the lack of a clear
standard, Defendants correctly indicate that courts often

forecl ose a 8502(a)(3) claimwhere the plaintiff has stated a

cl ai munder 8502(a)(1)(B). See, e.q., Post v. Hartford Life &

Accident Ins. Co., 2002 W. 31741470, No. 02-1917 (E. D. Pa. Dec.

6, 2002)(finding that a claimseeking equitable relief for an

al l eged “sinple wongful denial of benefits” cannot be naintai ned



under 8502(a)(3)). A court only may bar a plaintiff’s 8502(a)(3)
claim however, where “plaintiff wi/l certainly receive or
actual ly recei ves adequate relief for her injuries under
8502(a)(1)(B) or sone other ERI SA section.” Parente, 2000 LEXI S
4851 at *10-11 (enphasis in original).

The 8502(a)(3) claimput forth by Plaintiff in this action
al |l eges breaches of fiduciary duty beyond nerely denying
benefits. Plaintiff avers that CorSol utions breached its
fiduciary obligations by failing to (1) adequately fund the plan,
(2) provide Plaintiff with conplete and correct Plan information,
and (3) adhere to appropriate claimadmnistration procedures.
(Complaint, 9 75, 80, 81). Thus, Plaintiff’s 8502 (a)(3) claim
for equitable relief stenms fromavernents in addition to
Def endants’ denial of disability benefits. Mreover, the early
procedural posture of this action renders it inappropriate for
this Court to conclude that Plaintiff will receive adequate
relief under 8502(a)(1)(B). Accordingly, this Court will not
dismss Plaintiff’'s 8502(a)(3) clains.

I1l. Recovery by an Individual Plaintiff Under
ERI SA 8502(a) (2)

Finally, Plaintiff alleges breach of fiduciary duties under
both 8502(a)(3) and (a)(2). As previously stated, this Court
will allow Plaintiff to assert such clainms pursuant to 8502
(a)(3). Defendants in this action, however, assert that

8502(a) (2) does not provide recovery for an individual plaintiff,

9



but only provides a right of action for plaintiffs representing
pl an participants and beneficiaries as a whol e.

Under ERI SA 8502(a)(2), a civil action may be brought “by a
Secretary, or by a participant, beneficiary or fiduciary for
appropriate relief under section 409.” ERI SA 8409 provi des:

Any person who is a fiduciary with respect to a plan who
breaches any of the responsibilities, obligations, or duties
i nposed upon fiduciaries by this title shall be personally
liable to make good to such plan any | osses to the plan
resulting fromeach such breach, and to restore to such plan
any profits of such fiduciary which have been made through
use of assets of the plan by the fiduciary, and shall be
subj ect to such other equitable or renedial relief as the
court may deem appropriate, including renoval of such
fiduciary.

The Supreme Court has held that 8502(a)(2) does not provide

recovery for an individual plaintiff. See, Mass. Miut. Life Ins.

Co. v. Russell, 473 U.S. 134, 139-40 (1985). The Third Grcuit

I i kewi se has found that a beneficiary nay not recover danmages on

her own behal f under 8502(a)(2). Reamv. Frey, 107 F.3d 147, 151

(3d Cir. 1997). Rather than being awarded to any i ndividual plan
partici pant, damages for breach of fiduciary duty under 8502
(a)(2) “inure[] to the benefit of the plan as a whole.” MMahon

v. McDowell, 794 F.2d 100, 109 (3d Cr. 1986). Moreover, because

Congress provided appropriate equitable relief under 8502(a)(3)
for injuries suffered by an individual beneficiary, further
equitabl e relief need not be provided under 8502(a)(2). Ream
107 F.3d at 152.

Plaintiff in this action seeks individual recovery, rather

10



t han conpensation for the Plan. In addition, sufficient
equitable renedies are available to Plaintiff under 8502(a)(3).
Accordingly, to the extent Plaintiff brings fiduciary duty clains
solely on her own behalf pursuant to 8502(a)(2), and not al so
under 8502(a)(3), such clains are di sm ssed.

An order foll ows.

11



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SUSAN ONENS- WOLKOW CZ :
Plaintiff, : CVIL ACTI ON

vs. : NO. 05- CV- 277
CORSCLUTI ONS MEDI CAL, | NC. ,
HUMANA | NSURANCE COVPANY,
JEFFERSON PI LOT FI NANCI AL
| NSURANCE COVPANY, and
CORSOLUTI ONS EMPLOYEE VELFARE
BENEFI TS PLAN
Def endant s
VS.
UNUM LI FE | NSURANCE COVPANY

OF AVERI CA
Third-party defendant

ORDER

AND NOW this 30th day of June, 2005, upon consi deration of
Def endants Cor Sol uti ons, Humana, and the Plan’s Mdtion to Dismss
(Doc. No. 20), Plaintiff’s Response (Doc. No. 25), and
Def endants’ response thereto (Doc. No. 29), it is hereby ORDERED
that the Motion is GRANTED in part and DENIED in part as foll ows:

(1) Defendants’ Mdtion to Disnmiss Plaintiff’s ERI SA 8502
(a)(1)(B) claimis DEN ED.

(2) Defendants’ Mdtion to Disnmiss Plaintiff’'s ERI SA 8502
(a)(3) claimis DEN ED.

(3) To the extent that Plaintiff brings a clai munder ERI SA

8502(a)(2), Defendants’ Motion to Dismiss is GRANTED.



BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER, J.



