IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

UNI TED STEEL WORKERS OF AMERI CA,

AFL-Cl O CLC :
and

LEWS GRI FFI N, GEORGE HEMVERT,

GEORGE KEDDI E and JANI CE SCOTT

Plaintiffs, E CIVIL ACTI ON
vs. 5 NO. 05- CV- 0039
ROHM AND HAAS COMPANY,
ROHM AND Hi/rl% COVPANY HEALTH
AND VELFARE PLAN

Def endant s

MEMORANDUM AND ORDER
JOYNER, J. June 29, 2005

Def endant has filed a Mdtion to Dismss Plaintiffs’
Complaint inits entirety pursuant to Fed. R CGv.P. 12(b)(6) for
failure to state a claimupon which relief may be granted. For
t he reasons which follow, the Mtion shall be denied.

Factual Backgr ound

On January 5, 2005, Plaintiffs, United Steelwrkers of
Anmerica, AFL-CIQ CLC (“Union”), and Lewis Giffin, George
Hemmert, George Keddi e, and Janice Scott ("I ndividual
Plaintiffs”), filed a Conpl aint agai nst Defendants Rohm and Haas
Conpany (“Conpany”) and the Rohm and Haas Conpany Heal th and
Welfare Plan (“Plan”). According to the allegations set forth in

t he Conpl ai nt, Defendant Conpany denied Individual Plaintiffs’



rights to disability benefits under the Plan. (Conpl., T 4).

Plaintiffs allege that the disability benefits included in
the Plan were part of a collectively bargai ned package of
benefits which the Union negotiated over many years. (ld. at 91
4, 11). Under the collective bargaining agreenents for both the
Production Unit and Mechanical Unit, disputes concerning
disability benefits are subject to grievance and arbitration
procedures. (ld. at Y 7, 15). The Plan states that Rohm and
Haas enpl oyees who becone disabled are eligible for benefits,

i ncluding Short-Term Disability benefits during the first six
nmonths of a disability and then an extended Disability Allowance
during the next six nonths of disability. (lLd. at f 5).
Thereafter, disabled enployees are eligible for Long-Term
Disability Benefits and/or Disability Retirenment Allowance
(“DRA"). 1d.

In 2003 and 2004, Plaintiffs Giffin, Hemrert, and Keddie
applied for disability retirenent benefits. (ld. at Y 7, 14).
During the sane tine period, Plaintiff Scott applied for
disability inconme benefits. (lLd. at T 14). In Novenber 2004,
Plaintiff Giffin was deni ed DRA benefits. 1d. 1In October 2004,
Plaintiff Hemrmert was deni ed DRA benefits, but was instructed to
reapply in six nonths. 1d. Plaintiff Keddie also was deni ed DRA
benefits. Id. Simlarly, Plaintiff Scott was deni ed Long-Term

Disability Benefits. 1d. Individual Plaintiffs have either



exhausted all adm nistrative renedi es under the Plan, or allege
that further attenpts would have been futile. (lLd. at § 8).

Def endant Conpany has refused to take Plaintiffs’ grievances to
arbitration. (ld. at Y 17).

Count | of Plaintiffs’ Conplaint alleges that Defendant
Conpany’s refusal to arbitrate violates Section 301 of the Labor
Managenment Rel ations Act of 1947, as anended (“LMRA’), 29 U. S. C
§ 185. (ld. at ¥ 18). Count Il alleges that by acting in
violation of the terns of the Plan, Defendant Conpany has engaged
i n conduct actionable under Section 502 of the Enployee
Retirenent Incone Security Act (“ERISA’), 29 U S. C 88 1132
(a)(1)(B) and (a)(3).

Def endants now nove to dismss both Counts raised in
Plaintiffs’ Conplaint. First, Defendants argue that the
disability program of the Rohm and Haas Health and Wl fare Pl an
is not part of the collective bargaining agreenent. (Mt. to
Dismss, p.8). On that ground, Defendants argue that Plaintiffs
grievances are not arbitrable, and therefore Count | should be
dism ssed as a matter of law. 1d. Second, Defendants contend
that Count |11, as pertaining to Plaintiffs Giffin and Hemrert,
shoul d be di sm ssed because Giffin and Henmert failed to exhaust
all adm nistrative renedies before filing ERISA clains. 1d. at
12. Finally, Defendants argue that Plaintiffs Keddie and Scott’s

ERI SA cl ai n8 shoul d be di sm ssed, because Keddi e and Scott failed



to file a Conplaint wwthin the limtations period set forth in
the Plan. 1d. at 13.

St andards Governing A Rule 12(b)(6) Mtion to Disniss

It has long been the rule that in considering notions to
di sm ss pursuant to Fed. R Gv.P. 12(b)(6), the district courts
must “accept as true the factual allegations in the conplaint and
all reasonable inferences that can be drawn therefrom” Allah v.
Seiverling, 229 F.3d 220, 223 (3d Cr. 2000) (internal quotations

omtted); See, also, Ford v. Schering-Plough Corp., 145 F. 3d 601,

604 (3d Gr. 1998). A notion to dismss may be granted only
where the allegations fail to state any clai mupon which relief

may be granted. See, Moirse v. Lower Merion Sch. Dist., 132 F. 3d

902, 906 (3d Gr. 1997). The inquiry is not whether plaintiff
will ultimtely prevail in a trial on the nerits, but whether
t hey should be afforded an opportunity to offer evidence in

support of their clainms. In re Rockefeller Cr. Props., Inc.,

311 F.3d 198, 215 (3d Cr. 2002). Dismssal is warranted only
“iIf it is certain that no relief can be granted under any set of

facts which could be proved.” Klein v. General Nutrition Cos.,

186 F.3d 338, 342 (3d Gr. 1999) (internal quotations omtted).
It should be noted that courts are not required to credit bald
assertions or |egal conclusions inproperly alleged in the

conplaint, and | egal conclusions draped in the guise of factual

al l egations may not benefit fromthe presunption of truthful ness.



In re Rockefeller, 311 F.3d at 236; In re Burlington Coat Factory

Secs. Litig., 114 F.3d 1410, 1426 (1997); See, also, Angstadt v.

M dd-West Sch. Dist., 377 F.3d 338, 342 (3d Cir. 2004).

Di scussi on

A Arbitrability of Plaintiffs’ Gievances

Def endants argue that the Rohm and Haas Health and Wl fare
Plan is not part of the collective bargaining agreenent, and thus
Plaintiffs’ grievances are not arbitrable. (Mt. to D smss,
p.8). Arbitration is a “mtter of contract and a party cannot be
required to submt to arbitration any dispute which he has not

agreed to submt.” Steelworkers v. Warrior & Gulf Navigation

Co., 363 U S 574, 582 (1960). However, if the contract contains
an arbitration clause, there is a presunption of arbitrability.
Id. at 582-83. Specifically, “arbitration should not be denied
unless it may be said with positive assurance that the
arbitration clause is not susceptible of an interpretation that
covers the asserted dispute.” |1d. Moreover, any doubts
concerning the arbitrability of a grievance “should be resol ved
in favor of coverage.” 1d. at 583. Courts usually find a

gri evance arbitrable where the scope of the arbitration clause is
broad and the parties did not specifically exclude such a

grievance fromthe arbitration process. See, e.q., E M

Di agnhostic Sys., Inc. v. Local 169, Int’'l Bhd. of Teansters, 812

F.2d 91, 92 (3d. Gr. 1987).



When eval uati ng whet her an issue should be presuned
arbitrable, the Third Crcuit Court of Appeals applies a three-
part test: “(1)Does the present dispute cone within the scope of
the arbitration clause? (2) Does any other provision of the
contract expressly exclude this kind of dispute fromarbitration?
(3) [Is] there any other “forceful evidence” indicating that the
parties intended such an exclusion?” [d. at 95. Accordingly, an
issue is arbitrable if it falls within the “zone of interests”

t hat have received protection in the collective bargaining
agreenent. 1d.

Accepting as true all facts alleged in the Conplaint,
Plaintiffs set forth a claimthat supports a presunption of
arbitrability. Specifically, Plaintiffs satisfy the EM
D agnostic three-part test. The collective bargaining agreenents
referenced in Plaintiffs’ Conplaint provide that *“questions
arising under this Agreenent” will be “subject to adjustnent”

t hrough the grievance and arbitration procedures. (Conpl., 1
15). Moreover, the arbitration clauses are broad, including
“wages (other than general adjustnents), individual base rates,
hours of enploynent and working conditions.” [d. In addition,
the Sickness and Accident Plan of the Disability Incone Program
is explicitly nmentioned in the collective bargai ni ng agreenents.
(Id. at 1 12). Finally, these disability benefits were

col l ectively bargained by the parties. (ld. at 1Y 4, 11).



Therefore, when taking the facts as set forth in Plaintiffs’
Conpl aint as true, it cannot be held as a matter of |aw that
di sputes under the disability plan are not subject to
arbitration

Appl ying the second elenent of the EEM Diagnostic test to

this action, Plaintiffs allege that no provision of the contract
expressly excludes a disability dispute fromarbitration
(Plaintiffs’ Response, p.6). Furthernore, the collective
bargai ni ng agreenents explicitly exclude certain natters from
arbitration, such as general wage adjustnents, but do not excl ude
disability disputes. (Conpl., ¥ 15). Simlarly, the third prong

of the EEM Diagnostic test is satisfied, as the pleadings do not

provi de “forceful evidence” that disability benefits were not
intended to be arbitrable. Therefore, taking Plaintiffs’ alleged
facts as true, Plaintiffs’ claimthat Defendants unlawfully
refused to arbitrate cannot be dism ssed as a matter of |aw

B. Exhaustion of Adm nistrative Renedies

Def endants next assert that Plaintiffs Giffin and Hemrert’s
ERI SA cl ai 8 shoul d be dismssed for failing to exhaust al
adm ni strative renedies before filing a lawsuit. (Mt. to
Dismss, p.12). Federal Rule of Civil Procedure 9(c) states that
“[1]n pleading the perfornmance or occurrence of conditions
precedent, it is sufficient to aver generally that all conditions

precedent have been perfornmed or have occurred.” Courts sitting



in the Eastern District of Pennsylvania have found that a dispute
regarding the plaintiff’s failure to neet a condition precedent
to filing suit usually cannot be properly decided on a notion to

dismss. See, e.q., Center for Concept Dev. v. CGodfrey, 1998

US Dist. LEXIS 17975 at *5 (E.D. Pa. 1998). |In denying the
defendant’s Mdtion to Dismss, the Godfrey court held:

The failure of this condition is an issue of fact not

properly resolved on a notion to dismss. At present, the

Court nust accept as true all of Plaintiff’s allegations,

including the allegation that all obligations in their

recovery under the agreenents have occurred. Defendants

wi |l have the opportunity to prove, through supporting

evidentiary materials, the failure or non-existence of a

condition precedent. However, that issue is nore

appropriately addressed by way of a notion for summary

j udgnment. |d.

I ndi vidual Plaintiffs in this action have properly pled that
all conditions necessary to pursuing an ERI SA cl ai m have been
met. (Conpl., 7 8). Specifically, Individual Plaintiffs allege
that they have exhausted all of their admnistrative renedies.
ld. Accordingly, following the Godfrey standard, Plaintiffs have
properly pled that all conditions precedent have been net. As
this Court nust accept as true Plaintiffs’ allegations for the
pur poses of this Mtion, Plaintiffs Giffin and Hermert’'s ERI SA
claims cannot be dism ssed as a matter of |aw.

C. Limtations Period for Filing an ERI SA C aim

Finally, Defendants argue that Plaintiffs Keddie and Scott’s
ERI SA cl aims should be dism ssed for failing to file a Conpl ai nt

within the 90-day limtations period set forth in the Pl an.

8



(Mot. to Dismss, p.13). Although the Third Grcuit has not set
forth a standard for determ ning what constitutes a reasonabl e
[imtations deadline for filing an ERISA claim other circuits

have addressed the issue. See, e.d., Northlake Reqgi onal ©Medi cal

Center v. Waffle House Enpl oyee Benefit Plan, 160 F.3d 1301 (11th

Cir. 1998). Although sone courts have found 90-day |imtations
peri ods reasonable, courts nust first investigate the totality of
the circunstances surrounding the plaintiff’s filing.! 1d. at
1304. Courts have found that where a defendant’s activities
contributed to the plaintiff mssing the contract’s deadline for
filing suit, then the defendant should not be allowed to litigate
over whether the plaintiff could have filed sooner. See, e.q.,

Doe v. Blue Cross & Blue Shield United of Wsconsin, 112 F. 3d 869

(7th Cr. 1997).

Plaintiffs in this action allege that Defendant Conpany’s
“m sl eading disclosures” led to Plaintiffs’ delayed filing.
(Plaintiffs’ Response, pp.11-12). Specifically, the letter
Plaintiff Keddie received notifying himof Defendant Conpany’s
deni al of DRA benefits did not explicitly state that a failure to
file wwthin ninety days woul d permanently bar Keddi e from suing

in federal court. ld. at 11. Moreover, the denial letter

! Noting this standard, it is clear that a determ nation
concerning the tineliness of Plaintiffs’ filing an ERISA claimis
better suited to a notion for summary judgnent where additi onal
evi dence can be considered, rather than a notion to dism ss where

the inquiry is limted to the pleadings.

9



i nformed Keddi e that “[o]ther dispute resolution options may be
avai l abl e, such a nediation.” 1d. Finally, the letter stated
that “since [Keddi e’ s] nedical condition can change at any tine
in the future, [he] may reapply for the disability retirenent

al l omance at a later date.” 1d. at 12. Simlarly, the denial
letter Plaintiff Scott received al so contained confusing | anguage
and conflicting signals as to whether it constituted a “final
denial” of Scott’s grievance. 1d. As further discovery may
reveal that these m sl eadi ng disclosures operated to cause the
delay in the filing of this suit, it would be premature for this
Court to dismss Plaintiffs’ Conplaint at this tine.

An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

UNI TED STEEL WORKERS OF AMERI CA :
AFL-Cl O CLC :
and
LEWS GRI FFI N, GEORGE HEMVERT,
GEORGE KEDDI E and JANI CE SCOTT
Plaintiffs, : CIVIL ACTI ON
vs. : NO  05- CV- 0039
ROHM AND HAAS COVPANY,
and
ROHM AND HAAS COVPANY HEALTH
AND VELFARE PLAN

Def endant s
ORDER

AND NOW this 29th day of June, 2005, upon consideration of
Def endants Rohm and Haas Conpany and Rohm and Haas Conpany Heal th
and Welfare Plan'"s Motion to Dismss Plaintiffs’ Conpl aint
(Docunment No. 6), and Plaintiffs response thereto (Docunment No.
10), it is hereby ORDERED that the Modtion is DEN ED, and
Def endants are DIRECTED to file their answer to Plaintiffs’
Conplaint within twenty (20) days of the entry date of this

Or der.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




