IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JERRY W LAWEON, et al. ) G VIL ACTI ON
V.

NATI ONW DE MUTUAL | NSURANCE )
COVPANY, et al. ) No. 05-1249

MEMORANDUM

Dal zel I, J. June 29, 2005
Plaintiffs, eight fornmer managers of insurance

agenci es, contend that the adm nistrators of two pension plans in

whi ch they participate have cal cul ated their benefits inproperly.

Def endants have noved to dism ss nost of plaintiffs' clains

pursuant to Federal Rule of Givil Procedure 12(b)(6)* and to stay

! The Court may grant a notion to dismiss under Rule
12(b)(6) "only if, accepting all well pleaded allegations in
the conmplaint as true, and viewing themin the |ight nost
favorable to plaintiff, plaintiff is not entitled to relief.”
In re Burlington Coat Factory Sec. Litig., 114 F.3d 1410,
1420 (3d Cir. 1997); see also Lumyv. Bank of Am, 361 F.3d
217, 222 n.3 (3d Gr. 2004) ("In deciding notions to dismss
pursuant to Rule 12(b)(6), courts generally consider only the
allegations in the conplaint, exhibits attached to the
conmplaint, matters of public record, and docunents that form

the basis of a claim”). "The issue is not whether a
plaintiff will ultimately prevail but whether the claimant is
entitled to offer evidence to support the clainms."” Scheuer

v. Rhodes, 416 U. S. 232, 236 (1974). |In other words, we wll
not grant such a notion "unless it appears beyond doubt that
the plaintiff can prove no set of facts in support of his
claimwhich would entitle himto relief.” Conley v. G bson,
355 U.S. 41, 45-46 (1957); see also Senerenko v. Cendant
Corp., 223 F.3d 165, 173 (3d Cr. 2000) (permtting dism ssa
"only if it appears that the [plaintiffs] could prove no set
of facts that would entitle [then] to relief"). "The
conplaint will be deemed to have alleged sufficient facts if
it adequately put the defendants on notice of the essenti al
el enents of the plaintiffs' cause of action.”™ Nam V.
Fauver, 82 F.3d 63, 65 (3d Cr. 1996).

Even if the allegations and attached exhibits are
insufficient by thenselves, we will still deny a notion to

(continued...)




the remai ning cl ai s.

Fact ual Backqgr ound

Jerry W Lawson, Robert E. McN chol, WIliam C. Moore,
Frank Pal meri, Ernest A Sanpson, Thomas A. Schirner, Robert A
Szeyller, and Aenn Wllianms (collectively, "plaintiffs") were
managers of sonme of Provident Miutual Life Insurance Conpany's
("Provident"'s) agencies. Conpl. ¥ 2. On top of the salaries
that they received fromProvident,? plaintiffs received
addi ti onal conpensation pursuant to their Co-Manager's Agreenents
with Provident. See, e.qg., Conpl. Ex. C. Plaintiffs received at
| east sone of the additional conpensation from Provident's
subsi diaries, including 1717 Capital Managenent Conpany and
Provident Life and Annuity Conmpany of Anerica.® Conpl. 17 7, 36.

'(...continued)
dism ss so long as the allegations "in addition to inferences
drawn fromthose allegations, provide a basis for recovery."
Menkowi tz v. Pottstown Mem| Med. CGr., 154 F.3d 113, 124-125
(3d Cr. 1998); see also Scheuer, 416 U.S. at 236 ("[T]he
al l egations of the conplaint should be construed favorably to
the pleader."); Emerson v. Thiel College, 296 F.3d 184, 188
(3d Gr. 2002) ("A conplaint will wthstand an attack under
Federal Rule of G vil Procedure 12(b)(6) if the material
facts as alleged, in addition to inferences drawn fromthose
al l egations, provide a basis for recovery.").

Wth these principles in mnd, we base our sumary
of this case's "factual background" on the allegations in
plaintiffs' conplaint and the acconpanyi ng exhi bits.

> Plaintiffs' salaries were reported to the IRS on
FormW2. See Conpl. Ex. D.

®Plaintiffs' additional conpensation was reported
to the IRS on Form 1099. Conpl. § 7.
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While plaintiffs were working, Provident had been the
sponsor of a defined benefit plan called the Retirenent Pension
Plan for Certain Home O fice, Managerial, and O her Enpl oyees of
Provi dent Mutual Life Insurance Conpany (the "Defined Benefit
Plan"). Conpl. { 3; see also Conpl. Ex. A (reproducing the
Defined Benefit Plan); 42 U S.C. § 1002(35) (2005) (defining
"defined benefit plan"). Provident also had sponsored an "excess
defined benefit plan" called the Provident Miutual Life Insurance
Conpany Excess Defined Benefit Plan (the "Top Hat Plan," and,
with the Defined Benefit Plan, the "Plans"). Conpl. { 4; see
also Compl. Ex. B (reproducing the Top Hat Pl an); conpare 42
U.S.C. 8§ 1002(35) (2005) (defining "defined benefit plan") wth §
1002(36) (defining "excess benefit plan").*

Nat i onwi de Mutual I nsurance Conpany (" Nationw de") owns
approxi mately seventy percent of the stock of Nationw de
Fi nanci al Services, Inc. ("Nationw de Financial"). Conpl. § 18.
In the autum of 2002, Nationw de Financial acquired Provident.
Id. 1 21. As part of the ensuing corporate reorgani zation,

Provi dent canme to be known as Nationw de Life |Insurance Conpany
of Anerica ("Nationw de Provident"), and Nati onw de Provi dent
repl aced Provident as the sponsor of both the Defined Benefit

Pl an® and the Top Hat Plan. |d. Y 21-22. Imediately after the

* ERI SA does not include separate statutory
definitions for an "excess defined benefit plan" or a
hat plan."

t op

®> During the brief period that Nationw de Provident
(continued...)



restructuring, the Benefits Commttee of Provident Miutual Life

| nsurance Conpany (the "Provident Commttee") continued to serve
as the adm nistrator of both the Defined Benefit Plan and the Top
Hat Plan. Conpl. § 26.

Nati onwi de Provident and the Provident Commttee still
serve as the sponsor and the adm nistrator, respectively, of the
Top Hat Plan. Conpl. 9T 22, 26. The Defined Benefit Plan,
however, is now sponsored by Nati onwi de and adm ni stered by the
Adm ni strative Conmttee of the Nationw de Mitual |nsurance
Conpany (the "Nationw de Commttee,"” and, with the Provident
Commttee, the "Plan Adm nistrators"). Id. 1Y 20, 25-26.

The Plan Adm nistrators calculated plaintiffs' benefits
based solely on their salaries. According to plaintiffs, the
Plan Adm ni strators shoul d have cal cul ated their benefits based
on the sumof their salaries and their additional conpensation.

If the Plan Adm nistrators had used plaintiffs' nethodol ogy,
plaintiffs would have received greater benefits fromthe Pl ans.
See Conpl. 11 36-38.

Two of the plaintiffs, Palmeri and Schirner, raised

this argunent before the Plan Adm nistrators, see Conpl. Exs. D

E, but the Plan Adm nistrators rejected it on Novenber 12, 2002,

°(...continued)

(a/k/a Nati onw de Life Insurance Conpany of Anerica)
sponsored the Defined Benefit Plan, it changed the fornal
nane of that Plan fromthe "Retirenent Pension Plan for
Certain Hone O fice, Managerial, and O her Enpl oyees of
Provi dent Mutual Life Insurance Conpany” to the "Nationw de
Life I nsurance Conpany of America Retirenment Plan." See
Compl . 1 3.



see Conpl. Ex. F. On January 8, 2003, Palmeri and Schirner
notified the Nationwi de Conmttee by letter that they were
appealing fromits "denial of benefits letter dated October 22,
2002."°% See Conpl. Ex. G Defendants never responded to that
correspondence. See Conpl. 1 43.

On March 16, 2005, Palmeri and Schirnmer, along with
the other six plaintiffs (the "Lawson plaintiffs"), filed a five-
count conpl aint agai nst Nati onwi de, Nationw de Provident, the
Defined Benefit Plan, the Top Hat Plan, the Nationw de Commttee,
and the Provident Committee.’ Count One seeks recovery from al
def endants pursuant to 29 U . S.C. 8§ 1132(a)(1)(B). In Count Two,
plaintiffs claimthat they can recover from Nati onw de,
Nat i onwi de Provident, and the Plan Adm nistrators pursuant to 29
US C 8 1132(a)(2). Plaintiffs assert clains against Nationw de
Provi dent, the Provident Commttee, and the Top Hat Plan for
breach of contract and unjust enrichnent in Counts Three and
Four, respectively. Finally, plaintiffs contend in Count Five
t hat Nati onw de Provident and the Provident Conmmttee breached
their common law fiduciary duties. Defendants argue that we
shoul d di sm ss nost of these clains, strike plaintiffs' jury

demand, and stay the remaining clains.

® The conplaint fails to explain why the January 8,
2003 letter references an Cctober 22, 2002 decision when the
deci si on appears to have occurred on Novenber 12, 2002.

“In all future filings, we expect the parties to
refer to the defendants using the same short-hand that
appears in this Menorandum



Anal ysi s
A. Mbtion to Disnss

1. Exhausti on of Renedi es

Def endants contend that we should dismss the portion
of Count One that asserts the Lawson plaintiffs' clainms agai nst
t hem because the Lawson plaintiffs did not exhaust their
adm ni strative renedies for the alleged breaches of the Plans’
terms. See Defs.' Mem at 5-7; Defs.' Reply at 2-7. W shall
consider first whether an exhaustion requirenment would ordinarily
apply to clains Iike those that the Lawson plaintiffs assert and
then whether it would be futile to enforce such a requirenent in
this case.

a. Applicability of Exhausti on Requirenent

Al t hough ERI SA does not contain an explicit exhaustion
requirenent, it does nmandate that every enpl oyee benefit plan
"afford a reasonabl e opportunity to any partici pant whose claim
for benefits has been denied for a full and fair review by the
appropriate naned fiduciary of the decision denying the claim™
29 U.S.C. 8 1133(2) (2005); see also Conpl. Ex. A 8 9.4, at 55-
56; Conpl. Ex. B, 8 4.3, at 5-6. Reading 8§ 1133 as an expression
of Congress's intent "to hel p reduce the nunber of frivolous
| awsui ts under ERISA; to pronote the consistent treatnent of

clains for benefits; to provide a nonadversarial nethod of clains

6



settlement; and to mnimze the costs of clains settlenent for

all concerned,” Amato v. Bernard, 618 F.2d 559, 567 (9th Gr.

1980), the courts of appeals have long held that a plaintiff
seeking to recover benefits under 29 U S.C. § 1132(a)(1)(B)
usual 'y nmust exhaust adm nistrative renedi es before proceeding to

court. See, e.q., WIf v. National Shopnen Pension Fund, 728

F.2d 182, 185 (3d Cr. 1984).

Wiile it is clear that a plaintiff usually may not
bring a § 1132(a)(1)(B) claimw thout exhausting his
adm ni strative renedies, our Court of Appeals only requires
exhaustion of renedies when a plaintiff brings certain kinds of
ERI SA clains. The court has expl ai ned:

When a plan participant clains that he or she
has unjustly been denied benefits, it is
appropriate to require participants first to
address their conplaints to the fiduciaries
to whom Congress, in [29 U S C § 1133],
assigned the primary responsibility for
evaluating clainms for benefits. This ensures
t hat the appeal s procedures mandated by
Congress will be enployed, permts officials
of benefit plans to neet the responsibilities
properly entrusted to them encourages the
consi stent treatnent of clainms for benefits,
mnimzes the costs and del ays of claim
settlement in a nonadversarial setting, and
creates a record of the plan's rationales for
deni al of the claim

Zipf v. Arerican Tel. & Tel. Co., 799 F.2d 889, 892 (3d Cr.
1986) .

O her kinds of clainms do not inplicate these same
concerns.

Unli ke a claimfor benefits brought pursuant
to a benefits plan, a . . . claim/[under 29



U S.C 8§ 1140] asserts a statutory right

whi ch plan fiduciaries have no expertise in
interpreting. Accordingly, one of the primary
justifications for an exhaustion requirenent
in other contexts, deference to

adm ni strative expertise, is sinply absent.

| ndeed, there is a strong interest in
judicial resolution of these clains, for the
pur pose of providing a consistent source of
law to help plan fiduciaries and participants
predict the legality of proposed actions.
Moreover, statutory interpretation is not
only the obligation of the courts, it is a
matter within their peculiar expertise.

ld. at 893. Thus, when "actions . . . are brought not to enforce
the terns of a plan, but to assert rights granted by the federal
statute [(i.e., ERISA)]," a plaintiff need not exhaust his

adm ni strative renedi es before bringing his claimto federa

court. 1d. at 891. Regardless of howa claimis styled,
however, our Court of Appeals "still require[s] exhaustion in
cases where the alleged statutory violation . . . is actually a

cl ai m based on denial of benefits under the terns of a plan.”

D Amico v. CBS Corp., 297 F.3d 287, 291 (3d Cr. 2002).

Al t hough the parties have focused their briefing of the
exhaustion i ssue on whether the Lawson plaintiffs nmay proceed
with the § 1132(a)(1)(B) claimin Count One, we al so nust
consi der whet her the exhaustion requirenent applies to Count
Two's 8 1132(a)(2) claim Count Two all eges that some of the
def endants breached their fiduciary duties:

(a) by failing to discharge their duties in

the sole interest of the participants and
beneficiaries of the Defined Benefit Pl an;



(b) by failing to act for the sole purpose of
providing benefits to the participants and
beneficiaries of the Defined Benefit Pl an;

(c) by adm nistering the Defined Benefit Plan
contrary to the terns of the Defined Benefit
Pl an;

(d) by failing to pay vested and accrued
benefits to participants and beneficiaries;
and

(e) by otherw se breaching statutory
provi sions of ERI SA

Conpl. 9 54. Sub-paragraphs (a), (c), and (e) provide no detail
about how the defendants allegedly breached their fiduciary
duties, so we find themwholly insufficient to put the defendants
on notice of what conduct plaintiffs consider inproper. On the
ot her hand, sub-paragraphs (b) and (d) make plain that plaintiffs
chal | enge defendants' "fail[ure]"” to "provid[e]" (or "pay")
"benefits" to "participants and beneficiaries.” Lest there be
any doubt about what is at stake, the conplaint proclains that
“"[t]his case is grounded on a single issue: defendants' failure
to properly cal cul ate pension benefits owed to plaintiffs under
two retirement plans.” 1d. ¥ 1. However franmed, Count Two is
actually a clai mbased on denial of benefits.

Since Counts One and Two are cl ai ns based on
def endants' denial of benefits, plaintiffs ordinarily would be
required to exhaust their admnistrative remedi es before filing
those clainms in federal court. It is undisputed that the Lawson

plaintiffs have failed to satisfy the exhaustion requirenent.



b. Futility
"Al t hough the exhaustion requirenent is strictly
enforced, courts have recogni zed an exception when resort to the

adm ni strative process would be futile.” Berger v. Edgewater

Steel Co., 911 F.2d 911, 916 (3d Cir. 1990). A plaintiff mnust
maeke a "clear and positive show ng of futility" to "nerit waiver

of the exhaustion requirenent.”" Harrow v. Prudential Ins. Co.,

279 F.3d 244, 249 (3d G r. 2002) (quotations and citations
omtted). Wen considering whether a plaintiff has nade such a
showi ng, we nust wei gh several factors, including:

(1) whether plaintiff diligently pursued

adm nistrative relief; (2) whether plaintiff

acted reasonably in seeking i nmedi ate

judicial review under the circunstances; (3)

exi stence of a fixed policy denying benefits;

(4) failure of the insurance conpany to

conply with its own internal admnistrative

procedures; and (5) testinony of plan

adm ni strators that any adm nistrative appea

was futile.
Id. at 250. This list does not enconpass every factor that we
coul d consider, but we shall begin our analysis with the five
Harrow factors. The Lawson plaintiffs do not allege that any of
t he defendants failed to conply with their interna
adm ni strative procedures, and they have not suggested that the
Plan Adm nistrators informed themthat an adm nistrative appea
woul d be futile. Having never even filed adm nistrative clains,
t hey cannot assert that they pursued adm nistrative relief

"diligently."
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Still, the Lawson plaintiffs submt that it would have
been futile for themto file adm nistrative cl ai ns because they
"are in materially the sanme factual and | egal position"” as
Pal meri and Schirner, and defendants did deny Palmeri's and
Schirmer's clainms. Pls.' Mem at 4; see also Conpl. T 44. To
use Harrow s | anguage, the Lawson plaintiffs argue that
def endants had a fixed policy of denying clains |ike theirs that
made it reasonable for themto seek judicial review w thout first
filing adm nistrative clains.

At this stage of the proceedi ngs, we nust accept as
true plaintiffs' contention that there are no materia
di fferences between the circunstances of Palmeri and Schirmer on
one hand and the Lawson plaintiffs on the other. Moreover, it
seens reasonable to infer that the Plan Adm nistrators woul d
treat simlar cases simlarly. Putting these principles
together, we hold, only for purposes of the instant notion to
dism ss, that the Lawson plaintiffs could reasonably expect that
the Plan Adm nistrators would deny their clains because the
Adm ni strators had al ready denied the clains of Palmeri and
Schirmer. Since it would have been futile for themto pursue
adm ni strative renedies, the Lawson plaintiffs nmay press their
ERISA clains in this Court, at |least for now, in spite of their
failure to seek admnistrative redress first.

Qur hol di ng, of course, depends entirely on the
unguestioni ng deference that we owe to the allegations in the

conplaint on a notion to dismss. Should the Lawson plaintiffs
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fail to substantiate their allegations after the parties have
conpl eted di scovery, we nmay grant summary judgnment agai nst them

for failure to exhaust their adm nistrative renedi es.

2. Count _Two
Count Two al | eges that Nationw de, Nationw de
Provi dent, and the Plan Adm nistrators breached their fiduciary
duties to the plaintiffs in violation of 29 U.S.C. § 1132(a)(2). ®
Def endant s suggest that we should dism ss Count Two because it

seeks only "individual benefits that provide no benefit at all to

the Plan itself." Defs." Mem at 8; see also Defs.' Reply at 7-
10; Mass. Mut. Life Ins. Co. v. Russell, 473 U S. 134, 105 S. C

3085 (1985).

Inplicitly conceding that 8 1132(a)(2) authorizes only
those renedi es that benefit an entire enpl oyee benefit plan,
plaintiffs argue that Count Two does seek relief that would
benefit the Defined Benefit Plan, not just thensel ves. See Pls.'
Mem at 6-7. |Indeed, the ad dammum cl ause in Count Two requests

that we require defendants "to nmake the Defined Benefit Plan

8 Section 1132(a)(2) authorizes participants and
beneficiaries to bring civil actions "for appropriate relief”
under 29 U.S.C. § 1109. If a fiduciary breaches its
fiduciary duties, Section 1109(a) mekes that fiduciary
"personally liable to nake good to [the] plan any | osses to
the plan resulting fromeach such breach, and to restore to
such plan any profits of such fiduciary which have been nmade
t hrough use of assets of the plan by the fiduciary, and shal
be subject to such other equitable or renedial relief as the
court may deem appropriate, including renoval of such
fiduciary."
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whol e for the losses incurred through [their] breaches of their
fiduciary duties” and to "account for and return to the Defined
Benefit Plan all profits and gains they enjoyed fromtheir im
proper use of the Defined Benefit Plan's assets.” Conpl. at 13.
Wil e Count Two purports to request relief that would
benefit the Defined Benefit Plan, the conplaint fails to allege
any factual basis that would entitle plaintiffs to that relief.
For exanpl e, the conplaint contains no allegations that the
Defined Benefit Plan suffered any | osses from defendants'
al l egedly inproper benefit calculations, and it seens nore |ikely
that the Plan actually benefitted fromthe refusal to pay as nuch
as plaintiffs demand. Moreover, the conplaint does not even hint
that any defendant absconded with any Plan assets, so it is
uncl ear how plaintiffs could expect that we would require
defendants to "return” anything. In short, Count Two requests an
appropriate kind of relief for a 8§ 1132(a)(2) claim but it fails
to state a 8 1132(a)(2) claimupon which such relief could be
granted. W shall, therefore, dism ss Count Two pursuant to Fed.

R Gv. P. 12(b)(6).

3. State Law C ai ns

Counts Three, Four, and Five assert clains for breach
of contract, unjust enrichnment, and breach of common | aw
fiduciary duties, respectively, against various conbinations of

the Top Hat Plan and its fiduciaries. Defendants naintain that
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we should dism ss these state | aw cl ai ns because ERI SA expressly
preenpts them See Defs.' Mem at 11-14, Defs.' Reply at 8-10.
ERI SA "supersede[s] any and all State |aws insofar as
they my . . . relate to any enpl oyee benefit plan described in
[29 U.S.C. 8 1003(a)] and not exenpt under section 1003(b)." 29
U S. C 8§ 1144(a) (2005) (the "preenption clause"). This
provision is "deliberately expansive, and designed to 'establish
pension plan regul ation as exclusively a federal concern.'”

Pilot Life Ins. Co. v. Dedeaux, 481 U S. 41, 46, 107 S. C. 1549,

1552 (1987) (quoting Alessi v. Raybestos-Mnhattan, Inc., 451

U S 504, 523, 101 S. C. 1895, 1906 (1981)). Because of this
expansi veness, the Suprene Court has given "the phrase 'relate
to' . . . its broad conmmopn-sense neaning, such that a state | aw
‘relate[s] to' a benefit plan in the normal sense of the phrase,
if it has a connection with or reference to such a plan."

Metropolitan Life Ins. Co. v. Massachusetts, 471 U S. 724, 739,

105 S. . 2380, 2389 (1985) (sone internal quotations and
citation omtted). Thus, "a state law may 'relate to' a benefit
pl an, and thereby be pre-enpted, even if the law is not
specifically designed to affect such plans, or the effect is only

indirect." Ilngersoll-Rand Co. v. Md endon, 498 U. S. 133, 139,

111 S. C. 478, 483 (1990). Plaintiffs do not dispute that
Counts Three, Four, and Five are based on "State | aws" that
"relate to" the Top Hat Plan within the neaning of ERISA s

preenption cl ause.
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Despite that inplicit concession, plaintiffs insist
that we still should not dism ss Counts Three, Four and Five
because the Top Hat Plan may be an unfunded excess benefit plan
and no part of ERISA, not even the preenption clause, applies to
those kinds of plans. See Pls.' Mem at 8-9; see also 29 U S.C
8§ 1003(b)(5) (2005). ERISA defines an excess benefit plan as "a

pl an mai ntai ned by an enpl oyer solely for the purpose of

providing benefits for certain enployees in excess of the
limtations on contributions and benefits inposed by section 415
of Title 26 on plans to which that section applies.” § 1002(36)
(enphasi s added). ®

The Top Hat Plan's formal nane is the "Provident Mitua

Li fe Insurance Conpany Excess Defined Benefit Plan," see Conpl.

Ex. B. at 1 (enphasis added), but that appellation does not speak
to the Top Hat Plan's purpose, the nost inportant consideration

in determning whether a plan is an excess benefit plan. The Top
Hat Plan's preanble, on the other hand, explicitly provides that:

The purpose of [the Top Hat Plan] is to
provide certain eligible enployees . . . who
retire under the [Defined Benefit Plan] with
benefits which woul d ot herwi se be reduced by
reason of the restrictive provisions of |aw
applicable to the [Defined Benefit Plan]. To
fulfill this purpose, the eligible enployees
will be provided with supplenental benefits .
. . to conpensate for the |oss of benefits

t hat woul d ot herwi se have been payabl e under
the [Defined Benefit Plan] were it not for

t he application of sections 401(a)(17) and
415 of the Internal Revenue Code of 1986, as

° W need not decide whether the Top Hat Plan is
funded or unfunded.
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anended. The [Top Hat] Plan is intended to
be a top-hat plan, that is, an unfunded, non-
qualified benefit plan for the purpose of
providing benefits to a select group of
managenent or hi ghly conpensated i ndividual s
and, therefore, is not intended to conply
with the requirenments of section 401(a) of
the Code or to be subject to Parts 2, 3 and 4
of Title I of ERI SA

Id. This | anguage could not be clearer. The Top Hat Pl an was
mai ntai ned to provide benefits to certain enployees w thout
running afoul of the |imtations inposed by Sections 415 and
401(a) (17) of the Internal Revenue Code. Thus, the Top Hat Pl an
was not maintained "solely" to evade the limtations of section
415 of the Code, and it is not an "excess benefit plan.” See 29

U S C 8 1002(36) (2005); see also O ander v. Bucyrus-Erie Co.,

187 F.3d 599, 604 (7th Cir. 1999) (holding that a plan was not an
excess benefit plan when the plan docunent stated that the plan
had ot her purposes, in addition to a purpose to avoid the § 415
l[imtations).

Since the Top Hat Plan is not an excess benefit plan,
ERI SA' s preenption clause exenpts it fromstate regulation. W
shall, therefore, dismss Counts Three, Four, and Five as

pr eenpt ed.

B. Mbtion to Strike

After we dism ss Counts Two through Five, only Count
One, which asserts an ERISA claim w il remain. Defendants have
noved to strike plaintiffs' jury demand, and plaintiffs recognize

that "no right to a jury trial arises fromthe statutory clains

16



under ERISA." Pls.' Mem at 10. Because plaintiffs concede that
they do not have a right to a jury trial of their only viable

claim we shall strike their jury demand.

C. Mbtion to Stay

Finally, defendants have requested that we stay the
remai ning cl ains against them Before addressing their notion,
however, we nust review recent devel opnents that the conpl aint
does not discuss.

As we nentioned earlier, Palmeri and Schirmer claimto
have notified defendants by letter dated January 8, 2003 that
they intended to appeal fromthe Plan Adm nistrators' Novenber
12, 2002 denial of benefits. See Conpl. Ex. G Though
plaintiffs insist that they have proof that the January 8, 2003
letter was sent, see Mot. to Stay Ex. 2, defendants claimthat
they did not receive the letter until March 22, 2005 (when they
recei ved the conplaint, which attached the January 8, 2003 letter
as an exhibit). On April 22, 2005, defendants informed Pal meri
and Schirmer that they would consider their appeal on May 19,
2005. See Mot. to Stay Ex. 1. Plaintiffs did not object to such
consideration. See Mit. to Stay Ex. 2. On June 13, 2005,
defendants informed plaintiffs' counsel that they woul d decide
t he appeal by July 22, 2005. See Baran Decl. Ex. A

In light of this recent activity, defendants believe
that we shoul d stay consideration of Count One until after they

decide the appeal. 1In resolving the appeal, defendants w ||
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either (1) reverse their long-standing position and find that
plaintiffs have interpreted the Plans correctly after all; or (2)
affirmtheir initial decision in a new opinion that is nore

t horough and better reasoned than their Novenber 12, 2002

letter.?

Since plaintiffs could not conplain about the first
possibility, we concentrate on the likely effects of the second.
Shoul d defendants affirmtheir Novenber 12, 2002 deni al
of benefits in a new opinion, they likely will argue that we
shoul d treat the new opinion -- rather than the Novenber 12, 2002

letter -- as their final denial of benefits. !

When plaintiffs
realize that the new opinion nakes it harder for themto prevai
on Count One, they will insist that the Novenber 12, 2002 letter
was the defendants' final decision and encourage us to disregard
the new opinion. W express no opinion on how we woul d resol ve
this still-hypothetical dispute.

Having identified what we believe to be the true --
t hough unstated -- notivation behind defendants' notion to

stay, it is clear that this case can proceed in an orderly and

expeditious fashion even if we deny the notion to stay. It wll

Y wiile it is possible that the new opinion would
not be better reasoned than the first, we suspect that
defendants offered to consider the appeal because they hoped
to wite an opinion that would be nore likely to survive
judicial review for arbitrariness.

Y Qur consideration of Count One's merits woul d
focus only on whichever decision is considered "final."

2 That is, defendants appear not to want this case
to proceed until they have had an opportunity to refornul ate
their decision to deny plaintiffs' clains.
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not prejudi ce defendants to answer the conplaint before they
resol ve the appeal, and we shall defer our usual pretrial
conference until after July 22, 2005, the date by which they have
prom sed to render their decision. The liability aspects of this
case probably will not require nmuch discovery, but the parties
shoul d not conduct any discovery until after the pretrial

conf er ence.

Concl usi on

Though the Lawson plaintiffs have failed to exhaust
their admnistrative renmedi es, we shall excuse that failure
because, assumng that the allegations in the conplaint are true,
it would be futile to require exhaustion in this case. W shal
di sm ss Count Two because it fails to state a clai mupon which
the kind of relief available under 29 U S. C. § 1132(a)(2) could
be granted. ERISA preenpts Counts Three, Four, and Five so we
shall also dismss them Since only an ERI SA cl ai m survives, we
shall strike plaintiffs' jury demand. Finally, we shall deny
defendants' notion to stay because we can address their concerns
t hrough | ess drastic procedural techniques.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JERRY W LAWSON, et al. ) ClVIL ACTI ON

NATI ONW DE MUTUAL | NSURANCE
COVPANY, et al. : No. 05-1249

ORDER



AND NOW this 29th day of June, 2005, upon
consi deration of defendants' notion to dismss and notion to
strike (docket entry # 8), plaintiffs' response thereto,
def endants' application for leave to file reply nmenorandum
(docket entry # 14), defendants' reply, and defendants' notion to
stay proceedings (docket entry # 15), and in accordance with the
acconpanyi ng Menorandum it is hereby ORDERED t hat:

1. Def endants' application for |eave to file reply
menor andum i s GRANTED

2. The C erk shall DOCKET defendants' reply
menor andum a copy of which is attached hereto;

3. Def endants' notion to dismss and notion to strike
IS GRANTED | N PART;

4, Counts Two, Three, Four, and Five of the conplaint
are DI SM SSED

5. Plaintiffs' demand for jury trial is STRI CKEN,

6. Def endants' notion to stay proceedings i s DEN ED,

7. By July 13, 2005, defendants shall ANSWER the
conpl ai nt;

8. Counsel shall APPEAR in our Chanbers for a
pretrial conference at 1:30 p.m on July 26, 2005; and

9. Until after the pretrial conference, the parties
shal | NOT CONDUCT di scovery and shall NOT MAKE their initia
di scl osures.

BY THE COURT:
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[s/ Stewart Dal zell, J.
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