I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DEBRA G AVPAPA KI RMAN, et al. CIVIL ACTI ON
V. :
AARON CLARK, et al . : NO. 04- 05952- JE

VEMORANDUM AND ORDER

Fullam Sr. J. June 27, 2005

Plaintiffs’ conplaint in this action runs to 125
par agraphs, and contains 12 counts. The defendants have filed a
motion to dismss, under Fed. R Cv. P. 12(b)(6). The nmotion is
al nost totally lacking in nerit, since the allegations of the
conplaint, if proven at trial, would plainly authorize relief.

There is probably sone overlap anong the various counts
(e.g., the tenth count charges conduct which probably is the sane
conduct relied upon to establish breach of contract under the
seventh count), but nere duplication is not a basis for
di sm ssal

Def endants al so seek to have plaintiffs’ demand for
counsel fees stricken fromthe conplaint. The only count in
whi ch such clains are specifically demanded, Count VIII, is based
upon a Pennsylvania statute which expressly allows an award of
counsel fees to the prevailing party. Al of the other counts
may or may not warrant an award of counsel fees, dependi ng upon
how egr egi ous defendants’ conduct nmay have been. The prayer for

relief will not be stricken. An Order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DEBRA G AMPAPA KI RWAN, et al. ) ClVIL ACTI ON
V. :

AARON CLARK, et al . : NO. 04- 05952- JE
ORDER

AND NOW this 27th day of June 2005, upon consideration
of defendants’ notion to dismss and plaintiffs’ response, ITIS
ORDERED:

That the defendants’ notion to dism ss the conplaint is

DENI ED

BY THE COURT:

/s/ John P. Fullam
John P. Fullam Sr. J.




