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MEMORANDUM

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on Defendant’s Mdtion
for Summary Judgnent filed March 31, 2005. Plaintiffs’ Response
to Defendant’s Mdtion for Summary Judgnment was filed April 22,
2005.' For the reasons expressed bel ow, we deny Defendant’s

Motion for Sunmmary Judgnent.

! By Order of the undersigned dated April 26, 2005, we granted
defendant | eave to file a reply nmenorandumin support of its notion for
summary judgnment. The Reply to Plaintiffs’ Response to Defendant’s Mbotion for
Sunmmary Judgnent was filed April 29, 2005.



Specifically, we reject defendant’s argunents that
plaintiffs lack standing and that they nust fail on the nerits of

their claim

Procedural History

Plaintiffs filed their Conplaint conmrencing this civil
action on October 17, 2003. The action is before the court on
federal question jurisdiction. 28 U S.C. § 1331. \Venue is
appropri ate because the events occurred in this district in

Ber ks County, Pennsylvania. 28 U . S.C. 8§ 118, 1391.

Plaintiffs' Contentions

In their Conplaint, plaintiffs assert clainms for
enpl oynment di scrimnation under Section 510 of the Enpl oyee
Retirenent |Incone Security Act of 1974 (“ERISA’), 29 U S. C
88 1001-1461. Plaintiffs specifically contend that their
“for cause” termnations were pretextual and intentionally
designed to prevent themfromexercising their rights in an
ERI SA-qual i fi ed enpl oyee wel fare benefit plan. 29 U S.C. § 1140.

Facts

Based upon the pl eadi ngs, depositions, affidavits, and
adm ssions, the pertinent facts are as follows. Plaintiffs
Harry Leszczuk, WIlliam T. Reynolds and Harold S. Waver were
each enpl oyed by defendant Lucent Technol ogies, Inc. at

defendant’s facility in Reading, Berks County, Pennsyl vani a.



Plaintiff Harry Leszczuk was enpl oyed as a Techni cal Manager;
plaintiffs Reynolds and Waver were both enpl oyed as Techni cal
Staff-1 Managenent enpl oyees. Plaintiff Leszczuk had been
enpl oyed by defendant and its predecessor conpanies for over 20
years; plaintiff Reynolds, for over 17 years; and plaintiff
Weaver, for over 18 years.

In July 2001 Lucent anended its Force Managenent Pl an
(“FMP") which provided benefits to enpl oyees who were term nated
under certain circunstances, such as a reduction in force. The
FMP is an ERI SA-qualified enpl oyee wel fare benefit plan. The FMP
requires enployees to neet four qualifications to be considered a
pl an partici pant:

A your enploynent ends as a result of being

notified on or after February 15, 2001;

B. you are a regular full or regular part-tine
managenent or [Lucent Busi ness Assi stant]
enpl oyee on the active roll of the

Conpany....[;]

C. you are not designated as a “Retained”
Enpl oyee under the Cuidelines, or the
Resi gnation Prograni{;] and

D. during a time period specified by the Conpany
you either (i) voluntarily elect to term nate
your enploynent in accordance with the
Qui del ines or the Resignation Program or
(ii) your enploynent is involuntarily
term nated by the Conpany in accordance with
t he Guidelines.?

I n August 2001 plaintiff Leszczuk was notified by his

2 U. S. Force Managenent Plan, Exhibit A to Defendant’s Exhibit 1
(Deposition of Harry Leszczuk taken January 24 and 25, 2005) of the Appendi x
of Record Evidence in Support of Defendant’s Mtion for Summary Judgnent.
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boss, CGeorge Kostick, a director at the Reading facility, that
the Reading facility was closing. M. Kostick asked M. Leszczuk
to informthe other enployees in M. Leszczuk’s departnent that

t hey shoul d consi der thenselves “FMP d at sonme future date.”?

M. Leszczuk then comuni cated this information to the enpl oyees
in his departnment, including plaintiffs Reynolds and Waver.

On Cctober 17, 2001 Lucent notified plaintiffs that
they were under investigation for failing to work 40 hours per
week at the Reading facility. On October 25, 2001 plaintiffs
received letters termnating their enploynent “for cause.”

Plaintiffs contend that their “for cause” termnations
were “pretextual and intentionally designed to prevent them from
exercising their rights in the benefits of the Plan.”*
Plaintiffs base their claimon Section 510 of ERISA. 29 U S C
8§ 1140. This section provides, in part, that “It shall be
unl awful for any person to discharge ... a participant or
beneficiary ... for the purpose of interfering with the
attai nment of any right to which participant may becone entitled
under the plan ....” 29 U S. C § 1140.

St andard of Revi ew

Rul e 56(c) of the Federal Rules of Civil Procedure

provi des that judgnent shall be rendered where there is “no

8 Leszczuk Deposition at page 88.

4 Conpl ai nt, paragraph 29.



genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law” Fed. R Cv.P. 56(c).
Were a novi ng def endant does not bear the burden of persuasion
at trial, he need only point out that “there is an absence of
evi dence to support the nonnoving party’s case.”

Cel otex Corporation v. Catrett, 477 U.S. 317, 325,

106 S. Ct. 2548, 2554, 91 L.Ed.2d 265, 275 (1986).

Moreover, a non-noving party cannot establish that
t here exi st genuine issues of material fact on nere allegations.
The non-novant with a burden of proof must produce a sufficient
evidentiary basis fromwhich a reasonable jury could find in

favor of the non-npbvant. Anderson v. Liberty Lobby,

| ncorporated, 477 U.S. 242,- 249-250, 106 S.Ct. 2505, 2510-2511

91 L.Ed.2d 202, 212 (1986).
In establishing a prima facie case under § 510 of
ERI SA:

a plaintiff nust show (1) that an enpl oyer took
specific actions (2) for the purpose of
interfering (3) with an enpl oyee’ s attai nnment of
pensi on benefit rights.... [Qnce a plaintiff
makes a prima facie show ng, the enployer has the
burden of articulating a |legitinmate non-
discrimnatory reason for his conduct. Then the
burden shifts back to the plaintiff to show that
the enpl oyer’s rationale was pre-textual and that
t he cancell ation of benefits was the

“determ native influence” on the enployer’s
actions.

Ei chorn v. AT&T Corp., 248 F.3d 131, 149 (3d Cr. 2001)(C tations

omtted.)



Di scussi on

Def endant makes two primary argunents in support of its
nmotion for summary judgnent: (1) plaintiffs were not participants
under the FMP and therefore |lack standing to bring this claim
and (2) plaintiffs claimnust fail on the nerits. Plaintiffs
chal | enge each of these argunents.

Def endant’ s standi ng argunment is the sane argunment it
made in Defendant’s Motion to Dismss Plaintiffs’ Conplaint,
whi ch notion was granted in part and denied in part in our O der
and Qpi nion dated Septenber 29, 2004. Lucent argues that for
plaintiffs to have standi ng under ERI SA they nust be plan
“participants”. “Participant” is defined as “any enpl oyee or
former enpl oyee of an enployer ... who is or may becone eligible
to receive a benefit of any type from an enpl oyee benefit plan
whi ch covers enpl oyees of such enployer....” 29 U S C
8§ 1002(7).

Def endant argues that for plaintiffs, as forner
enpl oyees, to establish that they are participants, they nust
either show a colorable claimto vested benefits or have a
reasonabl e expectation of returning to work with the Conpany.

Def endant al so argues that plaintiffs are claimng to be plan
partici pants because, had they not been term nated for cause,

plaintiffs would have continued in their enploynent. In that



event, plaintiffs argue, they would have been term nated as part
of the plant closing, and m ght have qualified for FMP benefits.

Def endant argues that Mller v. Rite Aid Corporation,

334 F.3d 335, 342 (3d G r. 2003), stands for the proposition that
participants as defined by ERI SA does not include indiviudals who
“m ght have” becone eligible to receive a benefit upon continued
enpl oynent .

In rejecting defendant’s argunent in our Opinion of
Sept enber 29, 2004, we reasoned:

We are not persuaded by defendant’s argunent
that, pursuant to MIller, supra, ERI SA does not
define “participant” to include former enpl oyees
who “m ght have” becone eligible to receive a
benefit. In MIller, the enpl oyee was desi gnated
to be laid off, but his enpl oynent period was
tenporarily extended. During this extension, the
enpl oyee voluntarily resigned his position.

The United States Court of Appeals for the
Third Grcuit noted that under the applicable plan
provi si ons, the enployee m ght have been eligible
for benefits had he continued his enploynent to
t he concl usion of the extension period. However,
because he voluntarily resigned his enpl oynent, he
was not eligible for benefits. The Third Grcuit
noted that section “1002(7) does not define a
former enpl oyee who ‘m ght have becone eligible
for benefits as a participant under ERI SA.”

Mller, 334 F.3d at 342.

We find MIler distinguishable fromthe case
before this court. Plaintiffs correctly note that
inthis case, unlike Mller, the enpl oyees did not
voluntarily | eave enpl oynent prior to the tine
t hey woul d have becone eligible for benefits.
Additionally, unlike this case, there were no
allegations in Mller of enployer w ongdoi ng
related to frustrating enpl oyees “attai nnent of
any right to which such participant may becone
entitled under the plan....” 29 U S C § 1140.
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The prohibition of Section 510 was to prevent
enpl oyers fromengaging in the type of conduct
averred by plaintiffs in their Conplaint. This
sane rationale is not inplicated in Mller.
Accordingly, we find MIler distinguishable and
not controlling of this case.

Opi ni on of Septenber 29, 2004, pages 8-9.

I n our Septenber 29, 2004 Opinion, we noted that
plaintiffs attached the FMP to its conplaint and averred that but
for their term nation under the pretext of cause, their positions
woul d have been term nated in a manner provided for in section A
of the FMP. W concluded that factual issues remained as to the
reason for plaintiffs’ termnations. Therefore, we declined to
grant defendant’s notion to dism ss for |ack of standing.

In reviewing this argunment in the context of
defendant’s present notion for summary judgnent, we reach a
simlar conclusion. Plaintiffs note in their response to the
sumary judgnent notion that an ex-enployee may still be
considered a “participant” for purposes of asserting an ERI SA

claimif he establishes that he has “a colorable clainf to vested

benefits. Firestone Tire & Rubber Conpany v. Bruch,

489 U.S. 101, 117-118, 109 S. C. 948, 958, 103 L.Ed.2d 80, 97
(1989). We conclude that plaintiffs have established a col orable
claim

Plaintiffs aver in their depositions that they were
told that their positions were likely to be term nated because of

the closing of the Reading facility. Plaintiffs also rely on the
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deposition testinony of Di ane Beslanovits, Lucent’s Human
Resources Representative, who indicated that advance notice of
upcomi ng term nations was given. It can be inferred fromthis
advance notice that each of the plaintiffs would be vested under
the FMP, but for their purported for cause term nations.

We agree with the persuasive reasoning of the
United States Court of Appeals for the Fifth Grcuit in

Christopher v. Mbil Q1 Corporation, 950 F.2d 1209, 1221

(5th Gr. 1992). There the Court concluded concering a section
510 claimthat “an enpl oyer should not be able through its own
mal f easance to defeat the enployee’s standing.” Wether

def endant was quilty of nal feasance remains to be determ ned at
trial. At this stage, however, plaintiffs have established a

sufficient basis for standing to proceed to trial with their

cl ai ns.

Accordi ngly, we deny defendant’s standi ng argunent.

Def endant’ s second argunent is that plaintiffs’ clains
fail on their nerits. Initially defendant argues that plaintiffs
have failed to establish a prima facie case. |In particular,

def endant contends that plaintiffs have failed to establish that
def endant took specific actions for the purpose of interfering

with ERI SA benefits. Def endant relies on Dewitt v. Penn-De




Directory Corporation, 106 F.3d 514, 523 (3d Cir. 1997) to argue

t hat
Where the only evidence that an enpl oyer
specifically intends to violate ERISA is the
enpl oyee’ s | ost opportunity to accrue additional
benefits, the enpl oyee has not put forth evidence
sufficient to separate that intent fromthe nyriad
of other possible reasons for which an enpl oyer
m ght have di scharged him

106 F.3d at 523.

Def endant argues that plaintiffs’ only evidence other
than their termnation is that they were infornmed prior to their
termnation that nost of the jobs in their departnment were to be
transferred overseas. Defendant argues that, under Dewitt, these
all egations alone are insufficient to establish plaintiffs’ case.

Plaintiffs argue that anong the prohibited conduct
proscribed by ERISA is any enployer attenpt to “di scharge, fine,

suspend, expel, discipline or discrimnate” against a vesting

enpl oyee. MlLendon v. Continental Can Conpany, |ncorporated,

908 F.2d 1171, 1177 n.11 (3d Cr. 1990). Plaintiffs argue that
circunstantial evidence may be used to establish a prohibited

enpl oyer intent. Gavalik v. Continental Can Conpany,

812 F.2d 834, 851 (3d Cr. 1987).

Plaintiffs point to the followi ng factors as being
sufficient to draw a circunstantial inference of specific intent
by the enployer to interfere with plaintiffs’ receipt of

benefits. First, plaintiffs were on advance notice of FM
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status. Second, slightly nore than two nonths after receiving
advance notice, the defendants were term nated for cause relating
to the nunber of hours per week which plaintiffs worked on the
job site. Third, the fact that plaintiffs perforned sone of
their work hours off site was well known to defendant for sonme
time. Fourth, despite this |ong-standi ng know edge, defendant
did not act on this purported violation until after plaintiffs
were identified as subject to the FMP. Fifth, defendants engaged
in no discussion with any of plaintiffs, prior to their

term nation, concerning their alleged violations. Sixth,

def endant saved $196.280.14 in FWMP benefits by term nating
plaintiffs.

Def endant correctly notes that plaintiffs fail to cite
any record evidence to support this figure nor explain how this
anount was derived. Nonetheless, we find plaintiffs remnaining
argunents persuasive. Fromthe sequence of events, it could be
reasonably inferred by the factfinder that defendant, after
identifying FMP enpl oyees, began a process of finding ways to
di scharge FMP enpl oyees for the purpose of denying FMP benefits
in order to reduce costs.

W find the DeWtt case distinguishable. In DeWtt,
plaintiff was term nated from enpl oynent on Decenber 12, 1990.
On Decenber 14, 1990, she requested a distribution of benefits

from an enpl oyee pension plan in which she had been a
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participant. On Decenber 28, 1990, she was issued a check in the
amount of $75,520.88. Plaintiff advanced a Section 510 argunent,
claimng that her enployer intentionally expedited the
distribution of her plan proceeds so as to not have to pay

addi tional anounts that plaintiff clainms would have accrued to

t he account had the distribution occurred after Decenber 31,

1990.

The United States Court of Appeals for the
Third Crcuit rejected plaintiff’s argunent. The Court concl uded
that there was nothing in the record to suggest that early
di stribution was made to benefit the enployer. In doing so it
reasoned that when the only evidence in support of the claimis
of lost opportunity to accrue additional benefits, plaintiff has
failed to neet her burden. Additionally, the Court noted that
the total savings to the enployer was mnimal, which the Court
estimated at between $1,400 and $2, 200.

The DeWtt case is distinguishable fromthe within
case. In the within case, plaintiffs are arguing that their
entire entitlenent was deni ed them because of specific conduct
the enpl oyer engaged in for that purpose. On the other hand, in
DeWtt the Court was faced not with a situation where defendant
acted in a manner to deny plaintiff her entire benefit, but
rat her, where the defendant acted too quickly in providing

plaintiffs benefits, which had the effect of depriving plaintiff
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of what amounted to only 2-to-3%of the nonetary distribution she
actual ly received.
We are guided by the Third Circuit’s decision in

Ei chorn v. AT&T, 248 F.3d 131 (3d Gr. 2001). In that case, the

Third Crcuit reversed the district court’s granting of sunmary
judgment in favor of defendants, concluding that plaintiffs had
presented sufficient circunstantial evidence of specific intent
to interfere with plaintiffs’ benefit plans to permt the case to
go to trial. The case involved an agreenment between Lucent
Technol ogi es, Incorporated, an AT&T affiliate, and Texas Pacific
G oup.

Texas Pacific Goup had purchased Paradyne Corporation
fromLucent. The agreenent, entered after the purchase, provided
t hat Lucent and other AT&T affiliates would not hire Paradyne
enpl oyees for an eight-nonth peri od.

The case arose because the Paradyne enpl oyees had
accrued pension rights under their former AT&T pension pl ans.

The pension plan had a “bridging provision” which allowed themto
keep their level of accrued benefits if they returned to

enpl oynent with AT&T within six nonths. The effect of the eight-
nmont h agreenment was to term nate the Paradyne enpl oyee’ s AT&T
pensi on benefits. Plaintiffs brought a section 510 cl aim

In support of their claimin Eichorn, plaintiffs argued

that the six-nonth and ei ght-nonth periods were suspiciously
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close intime. Plaintiffs also argued that a confidential,

i nternal nmenorandum between Lucent officials acknow edged the
effect of the eight-nonth agreenment. Additionally, plaintiffs
noted the econom c benefits that AT&T and Lucent received from
the no-hire agreenent. The Third Crcuit concluded that,

al t hough the evidence nmay not be sufficient for plaintiffs to
prevail on their clainms at trial, there was sufficient evidence
to allow the case to proceed to trial.

In the within case, plaintiffs note the tenpora
proximty between the time plaintiffs were term nated and the
time the FMP was going to go into effect. Plaintiffs had been
told in August that they would be FM” d by the end of the year,
and their termnation occurred with slightly nore then two nont hs
remaining in the year. Although plaintiffs do not refer to any
confidential nmenoranda in support of their position, plaintiffs
present evidence that defendant initiated the investigations only
after plaintiffs had been notified of the pending job
el i m nati ons.

That defendant was aware of plaintiffs’ work practices
for sone tinme prior to this notice, but only took action after
providing this notice, is sufficient to infer w ongdoi ng.

Whet her plaintiffs can establish and sustain their claimat trial
remains to be seen, but sufficient evidence has been presented to

afford plaintiffs the opportunity to make their case at trial.
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Def endants al so argue that plaintiffs cannot establish
that defendant’s actions were pretextual. To establish pretext,
a plaintiff nust either directly persuade the court that the
di scrimnatory reason nore |likely notivated the enpl oyer or nust
indirectly show that the enployer’s proffered explanation is

unwort hy of credence. DiFederico v. Rolm Conpany,

201 F.3d 200, 206 (3d Gir. 2000).

As noted throughout this Opinion, factual issues remain
as to the defendants’ policies which plaintiffs purportedly
violated. Although plaintiffs acknowl edge the policy requiring a
40- hour work week, it is unclear if all of these hours had to be
wor ked on site, or whether some of those hours could be worked
off site as plaintiffs claimto have done. This issue requires
further factual inquiry at trial, along with any necessary
credibility determ nations.

For these reasons, we reject defendants argunent that

plaintiff has failed to establish a prinma facie case.

Concl usi on

For the foregoing reasons, we deny Defendant’s Mbdtion

for Summary Judgnent.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HARRY LESZCZUK, )
WLLIAM T. REYNOLDS, and ) Gvil Action

HAROLD S. WEAVER, ) No. 03-CV-05766

)

Plaintiffs )

)

VS. )

)

LUCENT TECHNOLOG ES, | NC., )

)

Def endant )

ORDER

NOW this 10'" day of June, 2005, upon consideration of
Defendant’s Motion for Summary Judgnent filed March 31, 2005;
upon consideration of Plaintiffs’ Response to Defendant’s Mdtion
for Summary Judgment, which response was filed April 22, 2005;
upon consideration of the Reply to Plaintiffs’ Response to
Def endant’ s Motion for Summary Judgnent, which reply was filed
April 29, 2005; upon consideration of the briefs of the parties;
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and for the reasons contained in the acconpanyi ng Menorandum

| T IS ORDERED t hat Defendant’s Mdtion for Summary

Judgnent is deni ed.

BY THE COURT:

[ s/ James Knol | Gardner

James Knol |l Gardner

United States District Judge
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