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On Septenber 7, 2004, having heard argunent on defendant’s
nmotion for return of property, this Court entered an O der
rel easi ng $150,000 in funds to the defendant and deferring
judgnent on the disposition of the remaining assets until the
conclusion of the trial. Defendant has now pled guilty to the
charges against him obviating the need for a trial and all ow ng
the Court to again consider defendant’s request for the return of
property.

The indi ctnment charged the defendant with having nade fal se
statenents to several federally-insured | ending institutions for
t he purpose of obtaining lines of credit, and with having given
fal se testinony during a bankruptcy proceeding. The fraudul ent
transactions occurred between 1997 and 1999, the defendant was
indicted in 2001, and entered his guilty plea in January 2005.
The length of this process was due both to an interveni ng appeal
and frequent plea negotiations concerning the disposition of

assets held in escrow.



The forfeiture notice in the indictnment contains a figure of
$637, 441. 40, representing defendant’s total net proceeds fromthe
sale of two properties purchased with |oan noney fromthe
def rauded banks. After the indictnent sone funds in escrow were
di sbursed to third parties, |eaving the breakdown of the
remai ning funds in escrow as follows: $87,973 fromthe sale of a
property at 311 S. Juniper Street and $267,180 fromthe sale of a
property at 1315 WAl nut Street.

The governnent has proceeded wth forfeiture under 18 U. S. C
8§ 982(a)(2), which states that the Court, upon inposing sentence
on a person convicted of, anong others, Sections 1014 or 1344 of
that title, “shall order that the person forfeit to the United
States any property constituting, or derived from proceeds the
person obtained directly or indirectly, as the result of such
violation.”

The di sputed funds held in escrow are, so the governnent
argues, “proceeds” of the defendant’s crimnal activity and thus
properly forfeited under either 18 U S.C. 8 981 or § 982. Wile
both parties agree that these funds were properly seized pre-
trial, the question of whether those funds are properly
consi dered “proceeds” nmust be addressed now that a guilty plea
has been entered.

The governnment argues that it was entitled to either the

full amount of the fraudulently obtained | oan or the total



proceeds of the sale of any property purchased with that | oan.
In this case, the governnent contends that it chose the nore
conservative figure and sought only to forfeit the proceeds of
t he sal es.

Def endant argues that the proceeds of all the sal es bel ong
to him and relies on 18 U S.C. § 981(a)(2)(C, which states that
“in cases involving fraud in the process of obtaining a | oan or
extension of credit, the Court shall allow the claimant a
deduction fromthe forfeiture to the extent that the | oan was
repaid, or the debt was satisfied, without any financial loss to
the victim” Pantelidis argues that he, or his conpanies, repaid
$589, 949 on hi s $500, 000 | oan on Juni per Street and $2, 366, 791 on
his $1, 750,000 | oan for the WAl nut Street property, thus
entitling himto an offset against forfeiture. Wre that the
case, defendant would be entitled to keep the remaini ng proceeds
of the sales. However, the statute upon which defendant relies
covers civil forfeiture and is not applicable to this
ci rcunst ance.

Regardl ess of the application of the civil forfeiture
statute, the governnent contends that defendant still would
forfeit funds under his analysis. The governnment argues that it
was entitled to seek forfeiture of the entire sale price of both
properties and the fact it choose only to seek forfeiture of

defendant’ s net proceeds does not change its entitlenent to



forfeit the entire sale price, which woul d saddl e defendant with
forfeitable amounts of $360, 051 on Juni per Street and $683, 209 on
Wal nut Street, the total of which is far nore than the

$637, 441. 40 forfeiture sought in the indictnent.

Wil e the governnment is correct that it could have chosen to
seek forfeiture of nore funds than it did, the fact remains that
the governnment is stuck with the nunber it chose in the
indictment. Despite its current desire to do so, the governnent
cannot now nmeke an ex post facto change to the forfeiture anount
pled in the indictnent.

Accordi ngly, the actual amount forfeited in this case
depends on a determ nation of what constitutes “proceeds” within
the neaning of the statute. This determnation is made utilizing
a probabl e cause standard, i.e. is the information relied on by
t he governnent sufficient to allow a reasonable person to
conclude that the property is the proceeds of illegal conduct.

United States v. 6109 Grubb Rd., 886 F.2d 618, 621 (3d Gr.

1989) .
Wiile case law is sparse on the nmeani ng of proceeds in
8§ 982, the RICO forfeiture provision, 18 U S.C. § 1963, also

utilizes a proceeds analysis to determ ne what constitutes

forfeitable property. In Russello v. United States, 464 U S. 16,
29 (1983), the Supreme Court made clear that “proceeds” and

“profits” are two different concepts. The legislative history



surrounding 8 1963 indicates that Congress shared this view of
the two ternms, and “intended ‘proceeds’ to have a broader neani ng

that includes “*profits’.” United States v. Saccoccia, 823

F. Supp. 994, 1002 (D. RI. 1993).

Despite the broad neaning attributed to the term “proceeds”,
one tainted infusion of funds into an otherw se |egal transaction
does not taint the entire transaction, nor does it subject the

interest in the property to forfeiture. United States v. Eleven

Vehicl es, 836 F. Supp. 1147, 1154 (E.D. Pa. 1993). However,
courts do not require tracing to be transaction specific. Al
that is required is a show ng of “reasonable grounds to believe
that the property probably was derived fromthe nmal feasance.”

ld. (citing, United States v. 92 Buena Vista Ave., 937 F.2d 98,

104 (3d Cr. 1991)).

Based on the evidence of record in this case, | concl ude
that the governnment has net its burden of |inking the proceeds
fromthe sale of defendant’s properties to the illegal activity.
The noney obtai ned through the fraudul ent | oan applications was
used to purchase the properties in question in this case.
Therefore, any profit defendant nmade fromthe sale of those
properties stens fromhis acquisition of those properties with
fraudul ently obtained funds. For the purposes of 18 U S.C
8§ 982, the $355,153 remaining in escrow constitutes forfeitable

assets.



The sol e remaining question is how nmuch, if any, of those
funds should be returned to defendant. Defendant argues that
various costs, not appearing on the settlenent sheet, fall under
the category of necessary costs to generate incone and can be
of fset agai nst the anmount subject to forfeiture. Such costs
i nclude, so defendant argues, $77,611.28 in interest paid to
Regent Bank on the Juni per Street |oan, $14,850 in | oan
origination fees, $91,938 in interest to First Republic bank on a
| oan to refinance Juniper Street, and over $600,000 in interest
and fees associated wth the Wal nut Street property. Defendant
argues that, if his deductions are accepted, the anount
forfeitable is $0.

At oral argunment, the governnent contended that defendant’s
list of offsets anmobunted to doubl e deductions, a point that
def ense counsel contested. Counsel for the governnent did agree,
however, that if defendant’s argunent is accepted the forfeitable
anmount woul d be $0.

| aminclined to agree with defendant’s position on this
issue. A defendant is entitled to subtract fromthe gross
proceeds the “ordinary and necessary costs of generating the

income.” United States v. CGenova, 333 F.2d 750, 761 (7t Cr

2003). These ordinary expenses include the overhead costs of

doi ng business, defined by Black’s Law Dictionary as any cost not

directly associated with the production of identifiable goods.



In this case, the paynments of interest and closing costs fit this
definition, as defendant could not have sold either property
wi t hout the paynent of those expenses and defendant never had the

opportunity to spend those suns on personal itens. See United

States v. Elliot, 727 F. Supp. 1126, 1129 (N.D. IIl. 1989) (hol di ng

t hat noney deducted as a cost of transaction was never received
by a defendant and could not have been spent or utilized, thus it
was not forfeitable).

In sum | find that the disputed funds in this case are
“proceeds” within the neaning of the statute and are subject to
forfeiture. However, the offsets to which defendant is entitled
exceed the anount of funds held in escrow. Accordingly,
defendant is entitled to have all those funds still held in
escrow rel eased to him

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
UNI TED STATES OF AMERI CA
V.
JERRY PANTELI DI S ; CRIM NAL NO. 01-0694

ORDER

AND NOW this 1t day of June, 2005, upon consideration
of Defendant’s Mdtion for the return of property and the
responses thereto, IT 1S ORDERED that the notion is GRANTED. The
government is directed to release all renaining funds held in

escrow to M. Pantelidis.

[s/ John P. Fullam
John P. Fullam Sr. J.




