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MEMORANDUM

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on the Governnent’s
Motion for Speedy Trial Act Continuance and Mdtion for Special
Li sting, which notion was filed April 6, 2005,! and Def endant
Angel Ferrer’s Modtion for Enlargenent of Time for Filing Pre-
Trial Motions, which notion was filed March 23, 2005.2 Upon
consi deration of the responses of the individual defendants,?
after oral argunent conducted before the undersigned May 11,
2005, and for the reasons expressed bel ow, we grant the
Governnment’s Motion for Speedy Trial Act Continuance and Mtion

for Special Listing.

1 The Government’s Menorandumin Support of its Mdtion for Speedy
Trial Act Continuance was filed May 3, 2005.

2 Def endant Ferrer’'s motion for enlargenent of tine to file pre-
trial notions was certified as unopposed by the governnent.

3 The Reply of Jason Lopez to Governnent’'s Motion for Speedy Trial
Act Continuance and Mdtion for Special Listing was filed April 28, 2005.
The Amended Reply of Jason Lopez to Government’'s Motion for Speedy Trial Act
Conti nuance and Mdtion for Special Listing was filed April 28, 2005.
Def endant’ s Response to Governnment’'s Modtion Pursuant to 18 U. S. C
8§ 3161(c) (1) on behal f of defendant Argenis Pacheco Moscoso was fil ed
April 27, 2005. Defendant’s Waiver of Rights Pursuant to 18 U.S.C.
§ 3161(c)(1) was filed on behal f of defendant Joshua Baez on April 27, 2005.
Def endant, David Bosah's Waiver of Rights Pursuant to 18 U S.C. § 3161(c) (1)
filed April 27, 2005. A letter response dated April 26, 2005 fromWIIliamR
McEl roy, Esquire, counsel for defendant Angel Ferrer sent to the court.
Def endant’ s Wai ver of Rights Pursuant to 18 U S.C. Section 3161(C) (1) on
behal f of defendant Christian Del gado was presented in open court May 11, 2005
and filed May 12, 2005.
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Specifically, we conclude that pursuant to the
provi sions of the Speedy Trial Act* this is a conplex matter. In
addi tion, we conclude that failure to grant the requested
continuance will deny counsel for the governnment and all defense
counsel the reasonable tine necessary for effective preparation,
taking into account the exercise of due diligence. Furthernore,
we conclude that the ends of justice are served by the granting
of the governnment’s notion and outwei gh the best interests of the
public and the defendants in a speedy trial.

By separate Order entered contenporaneously with the
Wi t hi n Menorandum we have established nunerous deadlines
i ncluding a deadline for the governnment to produce all discovery
inthis matter, a deadline for defendants to file pre-trial
notions, an initial hearing date on any pre-trial notions,
deadl i nes for subm ssion of jury voir dire questions and proposed

points for charge and a trial attachnent date.

PROCEDURAL HI STORY

On March 15, 2005 a thirteen-count Indictnent was fil ed

in this court naming as defendants Argenis Pacheco Mdscoso,®

4 18 U.S.C. 8§ 3161-3174.

5 Def endant Mbscoso is charged in Counts One, Three, Four, Five,

Si x, Seven, Eight, N ne, Ten, Eleven, Twelve and Thirteen of the I|ndictnment.
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Angel Ferrer,® Jason Lopez,’ Christian Del gado,® Davi d Nduka
Bosah® and Joshua Baez.'°

The Indictnent in this matter was the result of a nine-
nmont h i nvestigation, which charges the six defendants with the
followng crinmes: conspiracy to distribute in excess of 50 grans
of cocai ne base (“crack”), in violation of 21 U S.C. § 846;
possessi on of cocaine base with intent to distribute, in
violation of 21 U S. C. 8 841(a)(1l); distribution of cocaine base,
inviolation of 21 U S.C. 8 841(a)(1l); possession of cocaine base
with intent to distribute within 1000 feet of a school, in
violation of 21 U.S.C. 8§ 860(a); distribution of cocai ne base
within 1000 feet of a school in violation of 21 U S.C. 8§ 860(a);
felon in possession of a firearm in violation of 18 U S.C
8 922(g)(1); aiding and abetting, in violation of 18 U S.C. § 2;
and forfeiture based upon 21 U S.C. 8 853(a)(1).

On March 15, 2005, United States Magi strate Judge
Peter B. Scuderi entered an Order granting the governnent’s
motion to seal the Indictnent. |In addition, Judge Scuderi issued

bench warrants for each of the six defendants. By letter

6 Def endant Ferrer is charged in all 13 counts of the indictnent.
! Def endant Lopez is charged in only Count One of the Indictnent.
8 Def endant Del gado is charged in only Count One of the Indictnent.
9 Def endant Bosah is charged in only Count One of the Indictnent.
10 Def endant Baez is charged in Counts One and Three of the

I ndi ct ment .
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directed to the Clerk of Court dated March 17, 2005, Speci al
Assistant United States Attorney M Theresa Johnson requested
that the Indictnent in this matter be unseal ed.

On March 17, 2005 defendants Angel Ferrer and Jason
Lopez initially appeared in this matter before United States
Magi strate Judge Arnold C. Rapoport. On March 18, 2005 def endant
David Bosah initially appeared before Judge Rapoport. On
March 23, 2005 defendant Argenis Pacheco Moscoso initially
appeared before Judge Rapoport. On April 12, 2005 def endant
Christian Delgado initially appeared before Judge Rapoport.
Finally, on April 19, 2005 defendant Joshua Baez initially

appear ed before Magi strate Judge Rapoport.

CONTENTI ONS OF THE PARTI ES

Governnent’'s Contentions

The governnent contends that the Indictnent in this
matter was the result of a nine-nonth investigation.
Specifically, Count One of the Indictnment alleges a conspiracy to
distribute in excess of 50 granms of cocaine base in violation of
21 U.S.C. 8 846, which conspiracy was allegedly perpetrated for

nore than one year from about March 2003 to about August 2004

1 At the May 11, 2005 argunent on this matter, Marc S. Fisher
Esquire, counsel for defendant Baez expl ained that the reason M. Baez was not
arrai gned earlier was because M. Baez was incarcerated at SCl-Fayette and was
outside the jurisdiction of this court. By Oder of Judge Rapoport dated
March 23, 2005 the United States Marshal and the Warden of SCl-Fayette were
directed to produce M. Baez for arraignment on April 19, 2005.
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i nvol ving the sal e of approximtely $3, 000,000 in crack cocai ne.

The governnent further contends that discovery in this
matter is volum nous, including nunerous docunents, search
warrants, arrest warrants, FBI 302 nenoranda, physical evidence,
phot ogr aphs, confessions, videotapes and numerous other itens.
Furt hernore, because of the nature and extent of its
investigation in this matter, the governnent asserts that
additional tinme is needed to, anong other things, copy and
organi ze di scovery for distribution to defendants, and that
defendants and their respective counsel will need tine to
meani ngful Iy review di scovery in this matter. Mreover, the
government avers that because of the extensive discovery, and
dependi ng upon the results of the respective investigations by
the individual defendants, additional tinme is necessary for
def ense counsel to determ ne whether to file any notions in this
matter, and if so, what notions should be fil ed.

Finally, by charging all defendants in one Indictnent,
and considering the charge of conspiracy contained in Count One,
t he governnent contends that its intent is to try all defendants

at one consolidated trial.

Def endants’ Contenti ons

No defense counsel objects to having this matter
decl ared conpl ex and excluding any tinme under the Speedy Trial

Act. Defense counsel for defendants Lopez, Bosah and Baez
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indicated that they are unable to effectively represent their
respective clients if forced to trial at this time. The grant of
a continuance will enable all defense counsel the opportunity to
revi ew di scovery w th defendants, ! prepare notions, have the
court conduct hearings on any notions and determ ne whet her a
non-trial disposition is appropriate or whether defendants w sh
to proceed to a trial inthis matter. |In addition, counsel for
def endants Moscoso and Ferrer have indicated that they woul d not
be able to go to trial before the end of June 2005.

Sonme of the individual defendants, as opposed to their
counsel, oppose this notion. Specifically, Defendants Argenis
Pacheco Moscoso, Angel Ferrer and Jason Lopez have declined to

execute a speedy trial waiver.?®

12 On May 6, 2005 the governnent served its discovery letter and the

first package of discovery materials on defense counsel. As noted by Marc S
Fi sher, Esquire, counsel for defendant Baez, not all of the materials outlined
in the governnent’s discovery letter and other nmaterials previously identified
(i.e. copies of confessions, videotapes and FBI 302 nenoranda) were produced
in the discovery materials provided on May 6, 2005. In addition, the
government indicated that they have Jencks materials for defendants relating
to Grand Jury testinony that they will produce closer to the time of trial

13 After the conclusion of the May 11, 2005 hearing, Robert J.
O Shea, Esquire, counsel for defendant Argenis Pacheco Moscoso contacted the
chanmbers of the undersigned and advised the court that his client has directed
M. O Shea to file pre-trial motions. In addition, M. O Shea indicated that
WIlliamR ME roy, counsel for defendant Angel Ferrer was given simnlar
instructions by his client.
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Def endants David Bosah and Joshua Baez originally signed a speedy
trial waiver, but at the hearing in this matter withdrew their
speedy trial waivers and indicated that they did not consent to
the governnment’s within notion. After consultation with his
attorney, defendant Christian Del gado has consented to the within

nmoti on and signed a speedy trial waiver.

FI NDI NGS OF FACT

Based upon the governnent’s notion, the Indictnment, the
proffer of Assistant United States Attorney Francis C. Barbieri,
Jr. at the argunment on the governnent’s notion conducted May 11,
2005, and the positions of each of the defendants and their
respective counsel, we find the foll ow ng:

1. The Indictnent in this matter was the result of a
ni ne-nont h i nvestigation, which charges six
defendants in 13 counts with the foll ow ng
charges: conspiracy to distribute in excess of
50 granms of cocaine base (“crack”), in violation
of 21 U S.C. 8§ 846; possession of cocai ne base
with intent to distribute, in violation of
21 U.S.C. 8 841(a)(1l); distribution of cocaine
base, in violation of 21 U S.C. § 841(a)(1);
possessi on of cocaine base with intent to
distribute wwthin 1000 feet of a school, in
violation of 21 U S.C. § 860(a); distribution of
cocai ne base wthin 1000 feet of a school in
violation of 21 U S.C. § 860(a); felon in
possession of a firearm in violation of 18 U S. C
8§ 922(g)(1); aiding and abetting, in violation of
18 U S.C. 8 2; and forfeiture based upon 21 U S. C
§ 853(a)(1).

2. Count One of the Indictnent alleges a conspiracy to

distribute in excess of 50 granms of cocaine base in
violation of 21 U S.C. 8§ 846, which conspiracy was
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perpetrated for nore than one year from about
March 2003 to about August 2004 and invol ved the
sal e of approxi mately $3, 000,000 in crack cocai ne.

Di scovery in this matter consists of 138 docunents
conprised of a total of 343 pages, including
search warrants, arrest warrants, FBI 302

menor anda (whi ch have not yet been produced to

def endants), physical evidence, photographs,

conf essi ons (none of which have been produced to
def endants), videotapes (copies of which have not
been produced to defendants) and other information
(it ncluding Gand Jury testinony).

Because of the nature and extent of the
government’s investigation in this matter, tine is
needed, anong other things, to conplete the
distribution of all discovery to defendants. This
i ncl udes copying all confessions, FBI 302 nenoranda
and surveillance vi deotapes which have not yet

her et of ore been produced to defendants.

Def endants and their respective counsel will need
time to neaningfully review discovery in this
matter.

In light of the allegations contained in the

I ndi ct ment, counsel for defendants will need
sufficient tinme to investigate the charges and to
formul ate any possi bl e defenses to adequately and
effectively advise and represent their respective
clients. Furthernore, depending upon the results
of the respective investigations by defendants,
additional tinme is necessary for defense counsel to
determ ne whether to file any notions in this
matter, and if so, what notions should be fil ed.

Def endants are aware that absent a finding by the
court that pursuant to 18 U.S.C. § 3161(c)(1) they
woul d have the right to be tried within seventy
days of their first appearance in this district,
unl ess this court finds that this is a conpl ex
case, or finds that the ends of justice served by
t aki ng such action outweigh the best interests of
the public and the defendants in a speedy trial.

The governnent has indicated an intent to try al
def endants at one consolidated trial because this
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case alleges a conspiracy and the evi dence
agai nst defendants will be in many respects
cumul ati ve.

9. As of the date of this Order no defendant has
sought or been granted severance.

CONCLUSI ONS OF LAW

1. Pursuant to 18 U S.C. 8§ 3161(h)(8) the ends of
justice are best served by granting the within
notion, declaring this matter conpl ex, proceeding
under the schedule set forth in the acconpanying
Jury Trial attachnent Order, and continui ng
this matter outwei ghs the best interests of the
public and defendants in a speedy trial.

2. In light of the foregoing Findings of Fact and
because of the nature of this case and its
conplexity, it is unreasonable to expect adequate
preparation for pretrial proceedings of the trial
itself within the tinme limts established under the
Speedy Trial Act.

3. The grant of a continuance will enable all defense
counsel the opportunity to review discovery with
def endants, prepare notions, have the court conduct
heari ngs on any notions and determ ne whether a
non-trial disposition is appropriate or whether
def endants wish to proceed to a trial in this
matter.

4. Pursuant to 18 U S.C. § 3161(h)(7) the tinme between
the initial appearance of defendants Ferrer and
Lopez on March 17, 2005 and defendant Baez on
April 19, 2005 is excluded fromthe seventy-day
time period to try defendants Ferrer, Lopez,
Mbscoso and Bosah.

14 Because defendant Christian Del gado has executed a Speedy Tria

Wai ver and does not oppose the governnent’s within nmotion, we conclude that we
do not have to explicitly extend his speedy trial deadline pursuant to
§ 3161(h) (7).
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DI SCUSSI ON

Pursuant to the Speedy Trial Act a defendant nust be
brought to trial wthin seventy days of the filing and making
public of the Indictnment or his initial appearance before a
judicial officer, whichever is later. 18 U S. C. 8 3161(c)(1).
However, the statute provides exceptions to the seventy-day
period by virtue of periods of “excludable delay”. 18 U.S. C.

§ 3161(h).

In this case, the governnent seeks a continuance beyond
the seventy-day period pursuant to 18 U.S.C. 8§ 3161(h)(8)(A) and
(B). Furthernore, the governnent seeks a special listing of the
trial and exclusion of the tine fromthe Speedy Trial Act based
upon the conplexity of the case and the anticipated filing of
pretrial notions by defendants after recei pt of discovery.

The pertinent sections of the Speedy Trial Act provide:

(h) The follow ng periods of delay shall be
excluded in conputing the tinme within which
an information or indictrment nust be fil ed,
or in conputing the time within which the
trial of any such of fense nmust comence:

(8)(A) Any period of delay resulting froma
conti nuance granted by any judge on his own
notion or at the request of the defendant]s]
or [their] counsel or at the request of the
attorney for the Governnent, if the judge
grant ed such continuance on the basis of his
findings that the ends of justice served by
t aki ng such action outwei gh the best interest
of the public and the defendant[s] in a
speedy trial. No such period of delay
resulting froma continuance granted by the
court in accordance with this paragraph shal
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be excl udabl e under this subsection unless
the court sets forth, in the record of the
case, either orally or in witing, its
reasons for finding that the ends of justice
served by the granting of such continuance
out wei gh the best interests of the public and
the defendant[s] in a speedy trial.

(B) The factors, anong others, which a judge
shal | consider in determ ning whether to
grant a continuance under subparagraph (A) of
this paragraph in any case are as foll ows:

(1) Whether the failure to grant such a
continuance in the proceeding would be likely
to make a continuation of such proceeding
i npossible, or result in a mscarriage of
justi ce.

(ii) Whether the case is so unusual or
so conpl ex, due to the nunber of defendants,
the nature of the prosecution, or the
exi stence of novel questions of fact or |aw,
that it is unreasonable to expect adequate
preparation for pretrial proceedings or for
the trial itself within the tine limts
established by this section.

* * *

(iv) Whether the failure to grant such a
conti nuance in a case which, taken as a
whol e, is not so unusual or so conplex as to
fall within clause (ii), would deny...counsel
for the defendant[s] or the attorney for the
Government the reasonable tinme necessary for
effective preparation, taking into account
t he exercise of due diligence.

18 U.S.C. 88 3161(h)(8)(A) and (B)(ii) and (iv).
| n appropriate circunmstances, an “ends of justice”
continuance is permtted for the purpose of preparing pretrial

notions. Furthernore, while an “ends of justice” continuance is
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clearly appropriate in a conplex case, 18 U S. C

8§ 3161(h)(8)(B)(ii), it is also appropriate in a case that is not
so unusual or conplex in order to provide adequate tinme for the
preparation of pretrial nmotions. 18 U.S.C. § 3161(h)(8)(B)(ivV);

United States of Anerica v. Fields, 39 F.3d 439, 444 (3d Cr

1994).

Based upon our Findings of Fact we conclude that this
is a conplex matter and a continuance of the otherw se applicable
speedy trial deadline is appropriate. Specifically, we concl ude
that the nunber of defendants, the nature of the charges, the
I ength of the investigation, the types of discovery involved
(1.e. nunmerous arrest and search warrants, surveillance
vi deot apes, confessions and investigative reports) conbined with
the fact that defendants have not received all of the discovery
support a determnation that this is a conplex matter. Based
upon all the foregoing, we conclude that it is unreasonable to
expect adequate preparation for pretrial proceedings or for the
trial itself within the tine limts of the Speedy Trial Act.

18 U.S.C. § 3161(h)(8)(B)(ii).

Furthernore, even if we are incorrect and this case is
not so conplex or unusual as we believe, we conclude that defense
counsel and defendants need additional tine for effective
preparation, taking into account the exercise of reasonable

diligence by counsel for all parties. 18 U S.C
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8§ 3161(h)(8)(B)(iv). Following are the factors which lead us to
conclude that the ends of justice served by granting a
conti nuance outwei gh the best interests of the public and the
defendants in a speedy trial: the ends of justice will be served
by granting defense counsel an appropriate period of tine to
receive all the discovery in this matter; to reviewit in a
meani ngful way with their respective clients; to conduct an
i ndependent investigation of the information provided; to file
pretrial notions on behalf of defendants; to have the court
conduct hearings, if necessary, on any pretrial notions; and to
have the undersigned take a reasonable period to reflect on the
positions of the parties and issue an appropriate ruling.

Finally, defendant Del gado has consented to a
conti nuance because of his desire for effective representation by
his counsel. Al the remai ning defendants oppose the within
notion. However, all defense counsel have indicated that they
need additional tine to obtain all the discovery in this matter,
reviewit with their respective clients and that they want the
opportunity to file pretrial notions if appropriate.

Furt hernore, counsel for defendants Lopez, Bosah and
Baez specifically assert that they cannot effectively represent
the interests of their clients w thout discovery and the
opportunity to file notions. By separate notion, defendant

Ferrer seeks an extension of tinme to file pretrial notions after
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recei pt of all the discovery. Finally, counsel for defendant
Moscoso has indicated that he has been directed to file pretrial
noti ons.

Based upon the foregoing, we conclude that to deny a
conti nuance and force all defense counsel and the sol e defendant
in agreement with the within notion to trial at this time my
result in a mscarriage of justice. 18 U S.C
8 3161(h)(8)(B)(i). Specifically, we conclude that to conduct a
trial at this time may result in a “trial by anbush” because
def endants and their counsel have not received all the discovery
in this matter and cannot effectively refute the governnment’s
case if they do not know of what that case consists prior to
trial.

In addition, we note that the tine fromthe filing of
pretrial notions through a reasonable period not to exceed 30
days fromtaking any notion under advi senent woul d be excl uded
fromconputing the time within which the trial of this matter
must commence. See 18 U.S.C. 88 3161(h)(1)(F) and (J). In
formul ating a schedule for this case, we have taken into account
the need to provide defense counsel adequate tinme to receive al
di scovery; investigate the allegations against their respective
clients; file pretrial notions; the need to provide the
government adequate tinme to respond to any notions; the need for

the court to schedule an initial hearing on any notions and to
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all ow reasonable tinme for the court to rule on notions; the need
for both parties to have adequate tinme to discuss non-trial

di spositions after the court has ruled on any pretrial notions;
and finally tinme to prepare for trial.

Next, we note there were 33 days between the initial
appearance of defendants Ferrer and Lopez and the initial
appear ance of defendant Baez because defendant Baez was
incarcerated in SCl-Fayette on an unrel ated state conviction. W
take judicial notice that SCl-Fayette in LaBelle, Fayette County,
Pennsylvania in the Western District of Pennsylvania, is outside
this judicial district.

The Speedy Trial Act excludes the time within which the
trial must commence by virtue of any “delay resulting from any
proceeding related to...the renoval of any defendant from anot her
district under the Federal Rules of Crimnal Procedure.”

18 U.S.C. § 3161(h)(1)(G. Mreover, defendant Baez is joined
for trial with the other co-defendants, the tinme for trial has
not run agai nst defendant Baez and no notion for severance has
been granted. The Speedy Trial Act further excludes “[a]
reasonabl e period of delay when the defendant is joined for trial
with a co-defendant as to whomthe tine for trial has not run and
no notion for severance has been granted.” 18 U S.C.

§ 3161(h) (7).
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Accordi ngly, because we conclude that the 33 days it
took to bring defendant Baez before Magi strate Judge Rapoport is
not an unreasonable length of tinme to transfer M. Baez from SCl -
Fayette to this judicial district, we find that the tine between
March 17, 2005 and April 19, 2005 should be excluded fromthe
seventy-day tine period to try defendants Ferrer, Lopez, Mscoso
and Bosah. **

Finally, on March 23, 2005 defendant Ferrer filed a
notion for enlargenent of tinme to file pretrial notions. The
“delay resulting fromany pretrial notion, fromthe filing of the
nmoti on through the conclusion of the hearing on, or other pronpt
di sposition of, such notion” is excluded fromthe tinme within
which the trial of any offense nust commence. 18 U.S. C
§ 3161(h)(1)(F).

“[1]n appropriate circunstances an ‘ends of justice’
conti nuance under 18 U. S.C. §8 3161(h)(8) (A my be granted to
permt the preparation of pretrial notions.” Fields, 39 F.3d at
444. The reason given by defendant Ferrer for the enlargenent of
time to file pretrial notions was that he had not yet received
di scovery. At this time, none of the defendants have received

all of the discovery that the governnent has identified.

15 Because def endant Del gado consents to the within notion, it is

unnecessary to exclude the tine between his initial appearance on April 12,
2005 and the initial appearance of defendant Baez on April 19, 2005. 1In the
event that we are incorrect in that decision, we exclude the seven days
between the initial appearance of defendants Del gado and Baez fromthe speedy
trial calculation for defendant Del gado.
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Accordi ngly, because the relief sought by defendant
Ferrer is subsuned by the relief granted to all the defendants,
and because we conclude that the ends of justice are served by
granting such an enlargenent of the tinme to file pretri al
notions, we grant defendant Ferrer’s request. Furthernore, we
conclude that the period of tinme between the filing of defendant
Ferrer’s notion and the new date for filing pretrial notions is

excl udable fromthe speedy trial calculation.

CONCLUSI ON

For all the foregoing reasons, the Governnent’s Motion
for Speedy Trial Act Continuance and Mtion for Special Listing
and Defendant Angel Ferrer’s Motion for Enlargenent of Tinme for

Filing Pre-Trial Motions are each granted.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA,

Plaintiff

VS.

ARGENI S PACHECO MOSCOSO, al k/ a
“Hennessey”;

ANGEL FERRER, a/k/a “Strange”;
JASON LOPEZ, al/k/al “Jonathon
Davil a” al/k/a “JB’;

CHRI STI AN DELGADO, a/k/a “Ad
Murder” al/k/a “Mirder”;

DAVI D BOSAH, a/k/a “DJ”; and
JOSHUA BAEZ, al/k/a “Josh”

Def endant s

SN N N N N N N N N N N N N N N N

Crimnal Action

No. 05-CR-00143-all

ORDER

NOW this 25'" day of May, 2005, upon consideration of
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the Governnent’s Mdtion for Speedy Trial Act Continuance and
Motion for Special Listing, which notion was filed April 6, 2005;
upon consi deration of the Governnment’s Menorandum i n Support of
its Motion for Speedy Trial Act Continuance filed May 3, 2005;
upon consi deration of Defendant Angel Ferrer’s Mdtion for

Enl argenent of Time for Filing Pre-Trial Mtions, which notion
was filed March 23, 2005; upon consideration of the Reply of
Jason Lopez to Governnment’s Motion for Speedy Trial Act

Conti nuance and Mdtion for Special Listing, which reply was filed
April 28, 2005; upon consideration of the Arended Reply of Jason
Lopez to Governnent’s Mdtion for Speedy Trial Act Continuance and
Motion for Special Listing, which anmended reply was filed

April 28, 2005; upon consideration of Defendant’s Response to
Governnment’s Motion Pursuant to 18 U.S.C. § 3161(c) (1), which
response was filed on behalf of defendant Argenis Pacheco Mbscoso
April 27, 2005; upon consideration of Defendant’s Waiver of

Ri ghts Pursuant to 18 U S.C. §8 3161(C (1) filed on behal f of

def endant Joshua Baez on April 27, 2005; upon consideration of

Def endant, David Bosah’s Waiver of R ghts Pursuant to 18 U S. C

8§ 3161(c)(1) filed April 27, 2005; upon consideration of the
letter dated April 26, 2005 fromWIIliam R MElroy, Esquire,
counsel for defendant Angel Ferrer; it appearing that the

gover nnment seeks an Order declaring this matter a conpl ex case

pursuant to 18 U.S.C. 3161(h)(8)(B)(ii); it further appearing
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that there is opposition to this notion by sone, but not all of

t he defendants, but no opposition by their respective counsel, 1t

| T IS ORDERED that the Governnent’s Mdtion for Speedy
Trial Act Continuance and Motion for Special Listing is granted.

| T IS FURTHER ORDERED t hat Def endant Angel Ferrer’s

Motion for Enlargenent of Tinme for Filing Pre-Trial Mtions is
granted. '

IT 1S FURTHER ORDERED that this matter i s decl ared

conplex and the court finds as foll ows:

1. The Indictnment in this matter was the
result of a nine-nonth investigation, which
charges six defendants in 13 counts with the
foll ow ng charges: conspiracy to distribute in
excess of 50 grans of cocai ne base (“crack”), in
violation of 21 U S.C. 8§ 846; possession of
cocai ne base wwth intent to distribute, in
violation of 21 U S. C. 8§ 841(a)(1l); distribution

of cocaine base, in violation of 21 U S.C

16 Inits nmotion, the government represents that all defense counsel

consent to have this matter declared conpl ex and based upon that finding, set
an appropriate schedule. After consultation with his attorney, defendant
Joshua Baez has consented to the within notion and signed a speedy trial

wai ver. Defendant David Bosah originally signed a speedy trial waiver, but at
the hearing of this matter withdrew his speedy trial waiver. Defendants

Argeni s Moscoso, Angel Ferrer and Jason Lopez have declined to execute a speedy
trial waiver. At this tinme, there is no indication of what position defendant
Christian Del gado takes.

e It is the sense of this Order that because we have declared this
matter conpl ex and because we have set deadlines anong others for production
of discovery, filing of notions and a trial date, we have inmplicitly granted
defendant Ferrer’s notion for an extension of time to file pre-trial notions.
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8 841(a)(1l); possession of cocaine base with
intent to distribute within 1000 feet of a school,
inviolation of 21 U S.C. § 860(a); distribution
of cocai ne base within 1000 feet of a school in
violation of 21 U S.C. 8§ 860(a); felon in
possession of a firearm in violation of 18 U S. C
8 922(g)(1); aiding and abetting, in violation of
18 U S.C. 8 2; and forfeiture based upon 21 U S C

§ 853(a)(1).

2. Count One of the Indictnent alleges a
conspiracy to distribute in excess of 50 grans of
cocai ne base in violation of 21 U . S.C. § 846 which
conspiracy was perpetrated for nore than one year
from about March 2003 to about August 2004
i nvol ving the sal e of approximtely $3,000,000 in

crack cocai ne.

3. Discovery in this matter is vol um nous,
i ncl udi ng nunerous docunents, search warrants,
arrest warrants, FBI 302 nenoranda, physi cal
evi dence, phot ographs, confessions, videotapes and

nunerous ot her itens.
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4. Because of the nature and extent of the
government’s investigation in this matter, tine is
needed , anong other things, to copy and organize

di scovery for distribution to defendants.

5. Defendants and their respective counsel
will need tinme to neaningfully review discovery in

this matter.

6. In light of the allegations contained in
the Indictnent, counsel for defendants will need
sufficient tinme to investigate the charges and to
formul ate any possi bl e defenses to adequately and
effectively advise and represent their respective

clients.

7. Because of the extensive discovery and
dependi ng upon the results of the respective
i nvestigations by defendants, additional tinme is
necessary for defense counsel to determ ne whet her
to file any notions in this matter, and if so,

what notions should be fil ed.

8. Def endants are aware that absent a
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finding by the court that pursuant to 18 U S.C. 8§
3161(c) (1) they would have the right to be tried
wi thin seventy days of their first appearance in
this district, unless this court finds that this
is a conplex case, or finds that the ends of
justice served by taking such action outweigh the
best interests of the public and the defendants in

a speedy trial.

9. On March 17, 2005 defendants Angel Ferrer
Jason Lopez initially appeared in this matter
before United States Magistrate Judge Arnold C.
Rapoport. On March 18, 2005 defendant Davi d Bosah
initially appeared before Magi strate Judge
Rapoport. On March 23, 2005 defendant Argenis
Moscoso initially appeared before Magi strate Judge
Rapoport. On April 19, 2005 defendants Joshua
Baez and Christian Del gado appeared and were

arrai gned before Mgi strate Judge Rapoport.

10. By charging all defendants in one

I ndi ct ment, the governnent has indicated an intent

to try all defendants at one consolidated trial.
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11. As of the date of this Oder no

def endant has sought or been granted severance.

12. Pursuant to 18 U S.C. § 3161(h)(7) the
tinme between the initial appearance of defendants
Ferrer and Lopez on March 17, 2005 and def endants
Baez and Del gado on April 19, 2005 is excluded
fromthe seventy-day tinme period to try defendants

Ferrer, Lopez, Mscoso and Bosah.

13. In light of the foregoing findings and
because of the nature of this case and its
conplexity, it is unreasonable to expect adequate
preparation for pretrial proceedings of the trial
itself within the tinme limts established under

t he Speedy Trial Act.

14. No defense counsel objects to having
this matter declared conpl ex and excl udi ng any
time under the Speedy Trial Act. The grant of a
continuance will enable all defense counsel the
opportunity to review discovery with defendants,

prepare notions, have the court conduct hearings
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on any notions and to determ ne whether a non-
trial disposition is appropriate or whether
def endants wish to proceed to a trial in this

matter.

15. Sone of the defendants oppose this

nmot i on.

16. Pursuant to 18 U.S.C. § 3161(h)(8) the
ends of justice are best served by granting the
within notion, declaring this matter conpl ex,
proceedi ng under the schedule set forth bel ow, and
continuing this matter outwei ghs the best
interests of the public and defendants in a speedy

trial.

|T 1S FURTHER ORDERED that a jury trial of the within

case shall commence before the undersigned on Monday,

Novenber 28, 2005, at 9:30 o'clock a.m, wth the selection of a
jury at the United States Courthouse, 601 Market Street,

Phi | adel phi a, Pennsylvania. After conpletion of the jury
selection the trial shall continue in CourtroomB, Edward N. Cahn
United States Courthouse, 504 West Ham lton Street, Allentown,

Pennsyl vania. This Order shall serve as a formal attachnent for
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trial.

I T 1S FURTHER ORDERED t hat on or before June 3, 2005

t he governnent shall provide defendants with all discovery in
this matter.

I T 1S FURTHER ORDERED t hat on or before June 30, 2005

t hat defendants shall file any notions pursuant to Federal Rule
of Crimnal Procedure 12(b) in accordance with Rule 12.1 of the
Local Rules of Crimnal Procedure for the Eastern D strict of
Pennsyl vani a.

Al'l notions shall be filed wwth the derk of Court,
served upon counsel for all parties and a courtesy copy sent to
t he undersi gned. Each notion shall be acconpanied by a
menor andum of | aw containing a brief recitation of the applicable
facts, a concise statenent of the | egal contentions together with
the authorities relied upon in support of such notion.

| T IS FURTHER ORDERED that within five business days

after receipt of any notion any party desiring to oppose such
nmotion shall file and serve on all parties, the Oerk of Court
and the undersigned a | egal nmenorandumin opposition to such
nmotion pursuant to Local Rule 12.1

| T 1S FURTHER ORDERED that a hearing on all notions is

schedul ed before the undersi gned on Monday, August 22, 2005,
comencing at 9:30 o’'clock a.m in CourtroomB, Edward N. Cahn

United States Courthouse, 504 West Hamilton Street, All entown,
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Pennsylvania. In the event that any hearing, if necessary, is
not conpleted by the end of the day on August 22, 2005, the court
W Il schedule an additional hearing prior to the Novenber 28,
2005 trial date.

| T 1S FURTHER ORDERED t hat on or before Novenber 14,

2005 counsel for the parties! are required to submt proposed
jury instructions.
Al'l proposed jury instructions shall be nunbered and

shal |l have citations of authority for each point (one instruction

per page). |If a nodel jury instruction is requested, counsel
shal | indicate whether the proposed jury instruction is nodified
or unchanged. |If counsel nodifies a nodel jury instruction,

addi tions shall be underlined and del etions shall be placed in
brackets. |If a nodel jury instruction is unchanged, it shall be
submtted by title and paragraph nunber reference only, and shal
not be retyped verbatim

I T 1S FURTHER ORDERED t hat on or before Novenber 21

2005 each party shall file any objections to the proposed jury

i nstructions proposed by the other party. Any and all objections
shall be in witing and shall set forth the objectionable
proposed instruction in its entirety. The objection shall then
specifically set forth the objectionable material in the proposed

instruction. The objection shall contain citation to |egal

18 VWhenever used in this Oder, the terns “counsel” and “counsel for

the parties” shall also refer to any unrepresented parti es.
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authority explaining why the instruction is inproper and a
conci se statenent of argunent concerning the instruction. \Were
applicable, the objecting party shall submt a correct
alternative instruction covering the subject or principle of |aw,
with citation to |l egal authority supporting the alternative

i nstruction.

| T 1S FURTHER ORDERED t hat on or before Novenber 14,

2005 all counsel and unrepresented parties shall submt proposed
jury voir dire questions.

I T IS FURTHER ORDERED t hat on or before Novenber 21

2005 each party shall file any objections to the voir dire
guestions proposed by any other party. Any and all objections
shall be in witing and shall set forth the objectionable voir
dire question in its entirety. The objection shall then
specifically set forth the objectionable material in the proposed
voir dire question. The objection shall contain citation to

| egal authority explaining why the proposed voir dire question is
i nproper and a conci se statenent of argunent concerning the

obj ecti on.

| T IS FURTHER ORDERED that at |east five business days

bef ore commencenent of trial, all parties shall submt to the
court a witten summary, not to exceed two pages in length, in
pl ai n | anguage, of its contentions regarding the facts and that

party’s theories concerning their case. Prior to the beginning
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of voir dire, all other parties may submt in witing objections
or alternatives to this summary. The sunmary nay be used by the
court during jury selection and in the court’s prelimnary and
final instructions to the jury in order to famliarize the jurors
with the general framework of the factual and | egal issues and
contentions in the case.

I T IS FURTHER ORDERED t hat counsel shall famliarize

t hensel ves with the Local Rules of Crimnal Procedure of the
United States District Court for the Eastern District of
Pennsylvania. Failure to conmply with the within Order or the
Local Rules may result in the inposition of sanctions.

| T IS FURTHER ORDERED t hat conti nuances will be granted

only in extraordinary circunstances. Continuance requests shal
be filed by one counsel of record for each represented party and
by each unrepresented party. Continuance requests shall be
submtted not |ater than ten days prior to the commencenent of
trial on a form approved by the undersigned.

T 1S FURTHER ORDERED that if a defendant is currently

i ncarcerated, the defendant or his counsel shall notify the
undersigned in witing imediately so that the necessary
procedures can be taken to have the defendant present in the

courtroom for any proceedi ngs.
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| T 1S FURTHER ORDERED t hat pursuant to 18 U S.C

8§ 3161(h)(8) the period between April 19, 2005 and Novenber 28,
2005 shall be excluded in conputing tinme under the Speedy Tri al

Act .

BY THE COURT:

JAMES KNOLL GARDNER

James Knol |l Gardner

United States District Judge
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