JOYNER, J.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LI NCOLN GENERAL | NSURANCE CO., : CIVIL ACTI ON
Plaintiff, : No. 04- 4742
V.
DAMON GUI NN, SHERVAN BURT, and
DOLLAR RENT- A- CAR SYSTEMS. | NC.
d/ b/ a DTG OPERATI ONS,

Def endant s.

MVEMORANDUM AND ORDER

May 24, 2005
Via the instant notion, Defendant Sherman Burt noves for
reconsideration of this Court’s Order dated April 28, 2005
denying as noot Plaintiff’s Mtion for Judgnent on the Pl eadings.
For the reasons that follow, we wll grant Defendant Burt’s
Motion for Reconsideration. Upon reconsideration, this Court

must al so grant Plaintiff’s Mtion for Judgnent on the Pl eadings.

Fact ual Backgr ound

The undi sput ed evi dence before this court indicates that
Def endant Danon Guinn rented an autonobile at Dol | ar Rent-A-Car
on March 9, 2003, and purchased a Supplenental Liability
| nsurance (SLI) policy issued by Plaintiff Lincoln General
| nsurance Co. in connection with the rental.

On March 14, 2003, officers with the G oucester Township

Pol i ce Departnent were follow ng and observi ng Def endant Gui nn



because a confidential informant had advised themthat CGuinn
woul d be delivering marijuana in a vehicle matching the
description of the rental car. Detective Jason Gttens and
Def endant Patrol man Sherman Burt observed that Guinn was not
wearing a seat belt, and Defendant Burt conducted a notor vehicle
stop on this basis. The officers detected the odor of marijuana,
and observed that Guinn was nervous and sweating. Wen Def endant
Burt requested that Guinn step out of the vehicle, Guinn opened
the driver’s side door slightly and sped away, striking and
injuring Defendant Burt’s wist and hand. Defendant Gui nn was
restrained after a chase, and approxinmately three and a half
pounds of marijuana were found in his vehicle. He was charged
W th possession and distribution of a controlled substance,
aggravat ed assault, resisting arrest, and crimnal m schief, and
pled guilty to resisting arrest.

Plaintiff Lincoln General I|Insurance Co. brought this 28
U S C 8 2201 action, seeking declaratory judgnment that it is not
obligated to defend or indemify Defendant Guinn under the terns
of the SLI. Plaintiff noved for entry of default judgnent after
Def endant Guinn failed to respond to the Conplaint. Judgnent by
default was entered agai nst Defendant Guinn and in favor of
Plaintiff Lincoln General on January 28, 2005. Plaintiff then
filed a Motion for Judgnment on the Pl eadings, which this Court

denied as noot on April 28, 2005 on the grounds that the entry of



j udgnent agai nst Defendant Guinn was effective as of January 28,
2005. In the same Order, this Court clarified the nature of the
j udgnent that had been entered agai nst Defendant Guinn: nanely,
that “Plaintiff Lincoln General Insurance Co. has no obligation
to defend or indemify M. Qiinn or to honor any other clains
made under Supplenmental Liability Insurance Policy #SLI 100004
because the coverages have been wai ved, are void, or do not exist

because of exclusions and/or public policy.”

Di scussi on

| . Defendant Burt's Mbtion for Reconsideration

Def endant Sherman Burt, who was injured by the rented
aut onobi | e of Defendant Danon Guinn on March 14, 2003, now seeks
reconsi deration of this Court’s April 28, 2005 Order. Defendant
Burt does not deny that default judgnent was entered in favor of
Plaintiff and agai nst Defendant Guinn on January 28, 2005, but
objects to this Court’s subsequent correction of that judgnent on
the grounds that the correction contained “a substantive ruling
on the insurance policy as [it] inpacts Sherman Burt.”

The purpose of a notion for reconsideration is to correct
mani fest errors of law or fact or to present newy discovered

evidence. Harsco Corp. v. Zlotnicki, 779 F.2d 906, 909 (3¢ Gr

1985). A party filing a notion to reconsider nmust rely on at

| east one of the follow ng grounds: (1) the availability of new



evi dence that was not avail able when the court granted the notion
for summary judgnent; (2) an intervening change in controlling
law, or (3) the need to correct an error of law or to prevent

mani fest injustice. Hartford Fire Ins. Co. v. Huls Am, Inc.,

921 F. Supp. 278, 279 (E.D. Pa. 1995). Absent one of these three
grounds, it is inproper for a party noving for reconsideration to
“ask the Court to rethink what [it] had al ready thought through —

rightly or wongly.” dendon Energy Co. v. Borough of d endon,

836 F. Supp. 1109, 1122 (E.D. Pa. 1993).

Def endant Burt has not identified which of the three grounds
for reconsideration he is seeking in this action, and has cited
no |l egal authority to support his position. However, despite
Defendant Burt’s failure to adequately brief this issue, this
Court now recogni zes that its April 28, 2005 Order denying as
nmoot Plaintiff’s Mdtion for Judgnent on the Pleadi ngs contai ned
an error of law. In a declaratory judgnent action brought by an
i nsurer against the insured and an injured party, the Third
Circuit has held that the rights of the injured party are
i ndependent of the rights of the co-defendant insured. Federal

Kenper Ins. Co. v. Rauscher, 807 F.2d 345, 351-54 (3¢ Cir.

1986). Wiere default has been entered against the insured, the
injured party nonethel ess has standing to “present its case upon
the ultimte issues, even if the insured does not choose to

participate.” Federal Kenper Ins. Co., 807 F.2d at 354-55.




Thus, when Plaintiff noved for judgnment on the pleadings with
respect to its obligation to defend and i ndemi fy Def endant
@Quinn, this Court erred in denying Plaintiff’s notion as noot
rat her than considering the nerits of the notion and Def endant
Burt’s response. W shall therefore now address the nerits of
Plaintiff’s Mtion for Judgnent on the Pl eadings.

1. Plaintiff's Mdtion for Judgnent on the Pl eadi ngs

Motions for judgment on the pleadings filed pursuant to

Federal Rule of G vil Procedure 12(c) are deci ded under the sane

standard as Rule 12(b)(6) notions to dismss. County Council v.

SHL Systenmhouse Corp., 55 F. Supp. 2d 334, 335 (E.D. Pa. 1999).

Where matters outside the pleadings are introduced, however, the
nmotion shall be treated as one for sunmmary judgnent and di sposed
of as provided in Rule 56. Fed. R CGv. P. 12(c). Thus, a

conpl aint may be dism ssed under Rule 12(c) only if the novant
establishes that no material issue of fact remains to be resolved

and that he is entitled to judgnment as a matter of law. Soc'y

Hill Cvic Ass'n v. Harris, 632 F.2d 1045, 1054 (3¢ Gr. 1980).
Plaintiff, inits Mtion for Judgnent on the Pl eadings,

seeks a declaration that it is not obligated to defend or

i ndemmi fy Defendant Guinn or to honor any clains nmade by injured

parties under Defendant Guinn’s SLI policy. The SLI policy,

whi ch i s governed by Pennsyl vania | aw, excludes from coverage any

injuries “expected or intended” by the insured, as well as



injuries arising fromuse of the rental car “[f]or any ill egal
purpose.” SLI 9§ 4(f); SLI § 4(a)(3). Furthernore, the Rental
Agreenment signed by Defendant Guinn specified that the SLI would
beconme void if the renter violated the terns of the Rental
Agreenent, which prohibits intentionally causing bodily injury,
using the autonobile for an illegal purpose, or using the
autonobile in the commssion of a crine that could be charged as
a felony. Plaintiff contends that it is not obligated to provide
coverage for the injuries suffered by Defendant Burt because they
were inflicted intentionally while Defendant Gui nn was using the
rental car for an illegal purpose.

Def endant Burt maintains that Defendant Guinn did not intend
or expect to injure himwhen he opened his car door and sped away
fromthe traffic stop, and that a factual hearing is necessary to
determ ne exactly what transpired. Defendant Burt further
mai ntains that the SLI’s excl usion of coverage for injuries
sustained while using the rental car for an “illegal purpose” is
over broad and anbi guous.

This Court finds Defendant Burt’s position to be w thout
merit. Even if Defendant Burt’s injuries were sustained as a
result of Defendant Guinn’s unintentional acts, coverage for
these injuries is expressly limted by the SLI’s unanbi guous
prohi bition regarding illegal purposes. Defendant Burt cannot

deny that Defendant Guinn was using the rental car for the



illegal purpose of transporting nore than three pounds of
marijuana for intended sale. Furthernore, Defendant Burt’s
injuries were inflicted by Defendant Guinn as he was resisting
arrest, initself an illegal act to which he ultimately pled
guilty. The circunstances of his flight and the intentionality
of the resulting injury are irrel evant.

In a declaratory judgnent action brought by an insurer
concerning a policy that excluded coverage of intentional
injuries but did not specifically exclude illegal acts, the
Pennsyl vani a Suprene Court held that, “when an insured conmts a
crimnal act wwth respect to a Schedule | controlled substance,
and uni ntended or unexpected injuries or |osses occur as a
result, whether by accident or negligence, public policy will not

al |l ow coverage under the contract of insurance.” Mnn. Fire &

Cas. Co. v. Geenfield, 855 A 2d 854, 866 (Pa. 2004). \ere, as

here, the insurance policy in question specifically excludes
coverage for injuries occurring while using the rental car for
illegal purposes, there can be no question that Pennsylvania |aw
dictates the sanme result. Even if the injury sustained by

Def endant Burt was not intended or expected by Defendant QGui nn,
both the SLI policy itself and Pennsyl vania public policy exclude
coverage because such injury occurred while Defendant Gui nn was
using the rental car for unquestionably illegal purposes. Thus,

recovery by Defendant Burt under the terns of the SLI is



prohibited as a matter of law, and Plaintiffs’ notion for

j udgnent on the pleadings nust be granted.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
LI NCOLN GENERAL | NSURANCE CO. | : CIVIL ACTI ON
Plaintiff, : No. 04-4742
V. :
DAMON GUI NN,  SHERVAN BURT, and
DOLLAR RENT- A- CAR SYSTEMS, | NC.
d/ b/ a DTG OPERATI ONS,

Def endant s.

ORDER

AND NOW this 24th day of May, 2005, upon consideration of
Def endant Sherman Burt’s Mtion for Reconsideration (Doc. No. 29)
of this Court’s Order dated April 28, 2005 (Doc. No. 28), and al
responses thereto (Doc. No. 30), it is HEREBY ORDERED that the
Motion i s GRANTED.

Upon reconsi deration of Plaintiff’s Mtion for Judgnent on
the Pl eadings (Doc. No. 22) and all responses thereto (Docs. No.
24, 26, 27), it is HEREBY ORDERED that the Mtion is GRANTED and
judgnent is entered on behalf of Plaintiff in this action. It is
FURTHER ORDERED that Plaintiff Lincoln General Insurance Co. has
no obligation to defend or indemify Defendant Danon Gui nn for
any of his activities on March 14, 2003 or to honor any clains

made under Suppl enental Liability Insurance Policy #SLI 100004.



BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER, J.



