IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RAYMOND AL EXANDER : Cl VI L ACTI ON
V. :
ROBERT SHANNON, et al . : NO. 03-3514
NVEMORANDUM
Dal zel I, J. February 2, 2005

A Pennsyl vania jury convicted Raynond Al exander of
statutory sexual assault, involuntary devi ate sexual intercourse,
and corruption of a mnor. He has served four of the eight to
si xteen year sentence inposed on him W here consider his
obj ections to Magi strate Judge Carol Sandra Moore Wells's Report
and Recommendation that we deny his petition.

To be sure, Al exander received an inperfect trial.

Most notably, the prosecutor nmade an inflammatory comment duri ng
closing argunent. But it is well-settled that our Constitution
does not guarantee crimnal defendants the right to a perfect

trial, Delaware v. Van Arsdall, 475 U S. 673, 681 (1988) ("[T]he

Constitution entitles a crimnal defendant to a fair trial, not a
perfect one."). As we explain below, although not free from
doubt, Al exander got the fair trial that our Constitution

requires.

A. Factual and Procedural Background

The Superior Court summarized the tawdry facts of this
case:

In the spring of 2000, Al exander
responded to a personal advertisenent placed



on the Yahoo.com website by Carrie WIIi amns.
At the time, WIlians was 15 years old and
living in Kentucky. Over the next couple of
nont hs, the pair devel oped a relationship
wherei n they woul d engage in tel ephone and

I nternet "sex" and rol e-playing. Throughout
their relationship, WIllians represented that
she was 18 but still living with her parents.

On May 5, 2000, Al exander drove to
Kentucky to neet WIllians in person.
Al exander picked up Wllians at the entrance
of her devel opnent and drove to a near by
soccer field where the two fondl ed and ki ssed
each other. Thereafter, Al exander drove
Wl lians hone before going back to his hotel.
That evening, WIllians got into an argunent
with her parents and ran away from hone.
Usi ng her nother's cellular phone, WIIians
call ed Al exander at his hotel and arranged to
have hi m pi ck her up. Wen Al exander
arrived, WIllians showed hima fake
identification card in an attenpt to prove
she was 18. At Al exander's request, WIIlians
acconpani ed Al exander back to Buck's [ sic]
County. Upon arriving at Al exander's house,
the two engaged in anal and oral intercourse.

Wl lianms's parents conducted a search of
her bel ongi ngs and di scerned that she had
been comuni cating with Al exander and that he
had been staying at a |local hotel. Shortly
thereafter, the Louisville Police Departnent
contacted Corporal Cetters of the Doyl est own
Pol i ce Departnent and apprised himof the
situation. Corporal Getters, along with
three other officers, proceeded to
Al exander's residence. Corporal GCetters
knocked on the door and asked Al exander as to
Wl lians's whereabouts. Al exander directed
Corporal Cetters to the bedroom where
WIllians was then hiding. Corporal Getters
arrested Al exander for Interfering with the
Custody of a Mnor. In response Al exander
stated, "She's 18. | have proof that she's
18." The police found WIllianms in
Al exander's bedroom | yi ng naked under the
sheets and took her into protective custody.

The Commonweal th charged Al exander with
the aforenentioned crines as well as two drug
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violations that were |ater severed for a
separate trial. In this matter, Al exander
attenpted to defend agai nst the charges by
denmonstrati ng he was m staken as to
Wllianms's age. A jury [on March 28, 2001]
found Al exander guilty of [Involuntary

Devi ate Sexual Intercourse ("IDSI")],
Statutory Sexual Assault and Corruption of a
M nor .

Commonweal th v. Al exander, No. 2194, EDA 2001, Mem p., at 1-3

(Pa. Super. Apr. 25, 2002) ("Sup. . Op.").

On August 1, 2001, Judge Edward G Biester, Jr., of the
Bucks County Court of Common Pl eas, sentenced Al exander to eight
to sixteen years in prison for the IDSI conviction to be foll owed

by twenty years of state probation. Comonwealth v. Al exander,

Aug. 1, 2001 Sentencing Hrg., at 26-27. On Cctober 10, 2001,
Judge Bi ester denied Al exander's direct appeal of his sentence

and conviction.! See Commobnwealth v. Raynond Al exander, No.

6019- 00, Direct Appeal OQpinion ("Trial CG. Op."), at 1-22.

Al exander then appealed to the Superior Court of Pennsylvania,
which, on April 25, 2002, affirnmed Judge Biester. See Sup. Ct
Op., at 15.

On June 6, 2003, Alexander filed the instant petition
for a wit of habeas corpus, which the Commonweal th answered on
August 4, 2003. W referred his petition to the Honorabl e Carol
Sandra Moore Wells for a Report and Recommendati on. On August

30, 2004, Judge Wl ls recommended that we deny the petition.

1. Alexander filed a Motion for Reconsideration of Sentence. By
order dated August 13, 2001, Judge Biester reduced his term of
probation for the IDSI conviction to ten years. August 30, 2004
Report and Recommendation ("Rep. & Rec."), at 3.
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Al exander then filed both counsel ed objections and, later, pro se
objections. After carefully reviewng the Report and
Recommendat i on and consi dering both sets of objections, we shall

deny his petition.

B. Legal Analysis

Al exander interposes six broad objections to Judge
Wel I s's Report and Reconmendati on:

1. Petitioner objects to the
Magi strate Judge's determ nation that his Due
Process rights were not violated by the
prosecutor's closing argunment that an
acquittal was tantanmount to a second rape of
t he conpl ai nant.

2. Petitioner objects to the
Magi strate Judge's determ nation that his Due
Process rights were not violated by the
prosecutor's use of evidence known to be
false, and the related finding of the
Magi strate Judge that trial counsel was not
ineffective in failing to object or prove the
falsity of the proffered testinony.

3. Petitioner objects to the
Magi strate Judge's determ nation that he was
not deni ed Confrontation rights, and the
correlate right to present a defense (as well
as the effective assistance of counsel), by
excl usi on of evidence of the conplainant's
behavi or and words, all critical to his
defense; and to the related determ nati on of
t he Magi strate Judge that the state court
properly considered and applied federal |aw
in denying relief on this claim

4. Petitioner objects to the
Magi strate Judge's determ nation that his
sentence is constitutional.

5. Petitioner objects to the

Magi strate Judge's determ nation that his
counsel was effective when counsel failed to
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present character evidence or evidence
supportive of his defense.

6. Petitioner objects to the
Magi strate Judge's determ nation that certain
clainms are defaulted.
Petitioner's hjections to the Magi strate Judge's Proposed
Fi ndi ngs, Report and Recommendation ("Pet.'s Obj."), at 1-2. W
revi ew Al exander's objections de novo. See 28 U S.C. 8
636(b) (1).

I n eval uating a habeas petition, we nust give deference
to state courts' |egal and factual determ nations. The
Antiterrorismand Effective Death Penalty Act of 1996 ("AEDPA")
mandat es thi s deference:

(d) An application for a wit of habeas

corpus on behalf of a person in custody

pursuant to the judgnent of a State court

shall not be granted with respect to any

claimthat was adjudicated on the nmerits in

State court proceedi ngs unless the

adj udi cation of the clainm-

(1) resulted in a decision that was

contrary to, or involved an unreasonabl e

application of, clearly established Federal

| aw, as determ ned by the Suprene Court of

the United States; or

(2) resulted in a decision that was

based on an unreasonabl e determ nati on of the

facts in light of the evidence presented in

the State court proceeding.

28 U.S. C. § 2254(d).

Section 2254(d)(1) requires deference to state courts'
| egal conclusions. Under 8 2254(d)(1), a state-court decision is
"contrary to" clearly established federal lawif it (1)

"contradicts the governing |law set forth in [the Suprenme Court's]
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cases" or (2) "confronts a set of facts that are materially
i ndi stingui shable froma decision of [the Suprene] Court and

nevertheless arrives at a [different] result.” WIllians v.

Taylor, 529 U. S. 362, 405, 406 (2000). In this regard, the
"state court need not even be aware of [ Suprene Court]
precedents, so long as neither the reasoning nor the result of

the state-court decision contradicts them" Mtchell v. Esparza,

540 U.S. 12, 16 (2003) (per curiam (internal quotation marks

omtted).
Under the sane section, a state court decision involves

an "unreasonabl e application"?

of clearly established federal |aw
when it (1) "identifies the correct governing legal rule from
[the Suprene] Court's cases but unreasonably applies it to the
facts of the particular . . . case;" or (2) "unreasonably extends
a legal principle from|[Suprene Court] precedent to a new context

where it should not apply or unreasonably refuses to extend that

2. In conducting the "unreasonabl e application” inquiry,

"deci sions of federal courts below the level of the United States
Suprenme Court nmay be helpful to [a federal court] in ascertaining
t he reasonabl eness of state courts' application of clearly
established United States Suprene Court precedent."” Marshall v.
Hendri cks, 307 F.3d 36, 71 n.24 (3d Cr. 2002). At the sane
time, however, "cases not decided by the Suprene Court do not
serve as the | egal benchmark agai nst which to conpare the state
decision. At the end of the day, AEDPA 'confine[s] the
authorities on which federal courts may rely' in a habeas case to
Suprenme Court decisions."” Fishetti v. Johnson, 384 F.3d 140,
149-50 (3d Cir. 2004) (quoting Lewis v. Johnson, 359 F.3d 646,
652 (3d Cir. 2004)).
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principle to a new context where it should apply."?

WIllians,
529 U. S. at 407.

Section 2254(d)(2) requires deference to state courts'
factual conclusions. Under it, "a decision adjudicated on the
nerits in a state court and based on a factual determ nation wll
not be overturned on factual grounds unless objectively

unreasonable in light of the evidence presented in the state-

court proceeding.”" Mller-El v. Cockrell, 537 U S. 322, 340

(2003). Moreover, a reviewing court nust read 8 2254(d)(2) in
conjunction with 8 2254(e), which requires that "a determ nation
of a factual issue nade by a State court shall be presuned to be
correct” unless the petitioner rebuts "the presunption of
correctness by clear and convincing evidence.” 28 US.C 8§
2254(e) (1).
Wth these principles in mnd, we address Al exander's
obj ecti ons.
1. Petitioner objects to the Magistrate
Judge' s determ nation that his Due Process
rights were not violated by the prosecutor's

cl osing argunent that an acquittal was
tantamount to a second rape of the conplai nant.

3. As our Court of Appeals recently commented, "The Suprene
Court has not fully fleshed out [the] 'extension of |egal
principle approach to 8 2254(d)(1)." Fishetti v. Johnson, 384
F.3d 140, 148 (2004). Conpare Ronpilla v. Horn, 355 F.3d 233,
240 (3d Cir. 2004) (unreasonable application includes
unreasonable failure to extend) with Marshall v. Hendricks, 307
F.3d 36, 51 n.2 (3d Gr. 2002) (noting the Suprenme Court has not
definitively adopted unreasonabl e extension theory).
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During his closing argunent, the prosecutor nade the
foll owi ng renmark:

We heard M. Schnei der [defense tria
counsel] go on and on about her, and she's
been dragged t hrough the nud, she's been
victimzed by this man under the facts of
this case, and they would like you to
victimnmize her again.*

3/28/01 Trial Tr., at 116. Al exander argues that, by likening an
acquittal to the re-victimzation of WIllians, the prosecutor
engaged in m sconduct so prejudicial that it robbed himof due

process. He relies on More v. Mixrton, 255 F.3d 95, 105 (3d Gr.

2001), in which our Court of Appeals condemmed the follow ng
St at ement :

The last thing | have to say is that if you

don't believe [the victin] and you think

she's lying, then you' ve probably perpetrated

a worse assault on her.
Id. at 101. Because the two statenents are sim |l ar, Al exander

argues, we nust |ikew se condenn his prosecutor's conment. °

4. Trial counsel objected, and Judge Biester responded, "It's
argunent . "

5. He relies on the "contrary to" clause of 8§ 2254(d)(1).
Pet.'s Mem of Law in Support of Hs Previously Filed Pet. for
Wit of Habeas Corpus ("Pet.'s Mem™"), at 15.

Regarding this issue, the Superior Court noted that the
prosecutor's remark was subject to nultiple interpretations;
therefore, Alexander failed to "denonstrate that the
prosecution's conments had the unavoi dable effect of, [ sic]
formng in the jury's mnd a fixed bias and hostility toward the
def endant so that they could not weigh the evidence objectively
and render a true verdict." Sup. C. Op., at 13.

In her Report and Recommendati on, Judge Wl ls concl uded
t hat Al exander's reliance on More is msplaced, mainly because
the Court of Appeals held that the "perpetrating a worse assault”
argunent, standi ng al one, anmobunted to no due process violation

(continued...)
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Prosecutorial msconduct may "so infect[] the tria
with unfairness as to nmake the resulting conviction a denial of

due process."” Donnelly v. DeChristoforo, 416 U S. 637, 643

(1974). To rise to a due process violation, the m sconduct nust
constitute a "'failure to observe that fundanental fairness
essential to the very concept of justice.'"™ [d. at 642 (quoting

Lisenba v. California, 314 U S. 219, 236 (1941)).

In making this determ nation, Suprene Court precedent
requires us to weigh (1) the severity of the prosecutor's
m sconduct, (2) the effect of any curative instruction, and (3)
t he quantum of evi dence agai nst the defendant. Moore, 255 F. 3d

at 107 (citing Darden v. Wainwight, 477 U S 168, 182 (1986),

reh'g denied, 478 U.S. 1036 (1986); Donnelly v. DeChristoforo,

416 U.S. 637, 643-44 (1974)).

As noted, Al exander relies on More, a case where a
white femal e was sl eeping al one in her bedroom when she awoke to
a sexual predator's chokehold. 255 F.3d at 97. He proceeded
violently to rape her. 1d. During the rape, the victimglanced
at her attacker just once. 1d. at 119. 1In the aftermath, she
could identify the alleged rapist, Carence More, an African-
Anmerican, only with the aid of "hypnotically enhanced nenory.".
Id. at 98.

In his closing argunent at Moore's trial, the

prosecutor nade three inflammtory coments. First, he suggested

5. (...continued)
Rep. & Rec., at 11-13.



that Mbore, whose wife was white, had a proclivity for white
wonmen and, therefore, selected the victimbecause of her race.
Id. at 99-100. Second, he argued that, because More's wife --
who recently gave birth -- had "bl eeding breasts,” More raped
the victimwhen his "need for sexual release” was the "greatest."
Id. at 100-01. Last, the prosecutor uttered the remark that

Al exander |ikens to his prosecutor's: "The last thing | have to
say is that if you don't believe [the victinm] and you think she's
| ying, then you've probably perpetrated a worse assault on her."
Id. at 101. The trial court sustained More' s objection and

i ssued a curative instruction for each coment. 1d. at 100-02.

In his habeas petition, More argued that the
prosecutor's statenents deprived himof due process. 1d. at 97.
Qur Court of Appeals agreed, and reversed the district court's
denial of his petition. [d. at 120.

The Court of Appeals weighed (1) the severity of the
prosecutor's m sconduct, (2) the effect of the curative
instructions, and (3) the quantum of evidence agai nst Moore. |[d.
at 107, 113-20. It concluded that the "sel ection” argunent and
"perpetrating a worse assault" argunent were both severe but
t enpered somewhat by the curative instructions.® 1d. at 118. It
found that the "sexual release" argunment was | ess worrisone and

easily renedied by the trial judge's curative instruction. [d.

6. The panel enphasized, however, that, were the "perpetrating a
wor se assault” argunment "the only inproper argunent, we do not
bel i eve Suprene Court precedent would require finding a denial of
due process.” 1d. at 118.
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at 116. Lastly, the court |ooked to the weight of incul patory

evidence and found it weak. 1d. at 118-19; see also United

States v. Thomas, 315 F.3d 190, 203 n.5 (3d Cir. 2002) ("The

court [in Mwore] found the trial so infected with unfairness that
it warranted a finding of prejudice, especially given that the
bona fide evidence for the prosecution was not sufficiently
strong") (enphasis added). Because the m sconduct, cunul atively,
was severe and the evidence was weak, the court held the
prosecutor violated More's rights. 1d. at 119-20.

Upon careful analysis, Alexander's reliance on More,

while entirely legitimate, nmust in the end fail. Viewed in
i sol ation, the words of both prosecutors -- Al exander's and
Moore's -- do bear sone resenbl ance, but close scrutiny reveals

mat erial differences.
In the first place, the coments are not cognates. In
Al exander's case, the prosecutor stressed that WIllianms had "been

victimzed by this man under the facts of this case,” which

properly focused the jury's attention on the evidence before
addi ng the gratuitous conmment that the defense "would |ike you to
victimze her again." The prosecutor's statenent in Mpore was
tantanount to a threat: |If "you think she's Iying, then you
probably perpetrated a worse assault on her,"” which may fairly be
taken as neaning, if you don't accept her testinony, then you
wi Il do sonething worse to her than the strangling and brutal
rape you heard about. The equation of the jury's finding that

"she's lying" with "perpetrat[ing] a worse assault on her" is
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thus not only inflamuatory, but tells the jury that it would be
committing a nore heinous offense than the defendant was charged
Wth commtting. Thus, the prosecutor's victimzation remark
here, though inproper, pales in conparison to the prosecutor's
lurid threat in More.

Thi s textual conparison anticipates a second cruci al
difference, and that is context. In More, the defendant i nvaded
the victinms bedroomin the mddle of the night, strangling and
rapi ng her brutally. In contrast, WIllians testified that her
sex wWith Al exander was factually, though not |egally, consensual.
There certainly was no violence of any sort. The comment nade
here was thus not said in anything |like the context of More's
savagery. In short, the remark in the context of this case was
much milder than the one in Moore.’

W now turn to the second factor, the efficacy of a
curative instruction. Troublingly, there was none, although
Judge Biester mnimzed the remark as "argunent” inmmedi ately

after the prosecutor nade it.® This factor weighs in Al exander's

7. It is also well to renmenber that netaphor is often the
hal | mark of effective advocacy, though such devices carry the
perils we neet here.

8. A part of Judge Biester's general instruction also softened
the cooment's prejudicial effect when he gave "argunent” this
ext ended expl anati on:

The speeches of the attorneys as you
know and as they both have forthrightly told
you are not part of the evidence in the case,
and you shoul d not consider them as such.
However, in deciding the case you should
(continued...)
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favor.

Last, we consider the guantum of evi dence agai nst
Al exander. In More, the evidence was weak. During the assault,
the victimbriefly glanced at her attacker, and she identified
Moore only after undergoing hypnosis. 255 F.3d at 119-20. By
contrast, the incrimnating evidence in Al exander's case was
either not in dispute or substantial, as we now show. °

We first highlight the elenents of each offense. One

commts involuntary deviate sexual intercourse when he (1)

8. (...continued)
carefully consider the evidence in |ight of
t he various reasons and argunments which each
| awyer has presented to you.

It's the right, in fact it's the duty of
each of these attorneys to discuss the
evidence in a manner which is nost favorable
to the side that | awer represents, and you
shoul d be gui ded by each | awyer's argunents
to the extent they're supported by the
evi dence and insofar as they help you in
appl yi ng your own reason and your own conmon
sense.

However, you're not required to accept
the argunents of either lawer. |It's for you
and you al one to decide the case based on the
evidence as it was presented fromthe wtness
stand and in accordance with the instructions
"' m now providing to you.

3/28/01 Trial Tr., at 138-309.

9. W here note that, in Marshall v. Hendricks, 307 F.3d 36, 69
(3d Cr. 2002), our Court of Appeals interpreted More as
"establishing the principle that the stronger the evidence

agai nst the defendant, the nore likely that inproper argunents or
conduct have not rendered the trial unfair, whereas prosecutori al
m sconduct is nore likely to violate due process when evidence is
weaker . "
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engages in "deviate sexual intercourse" wth another person (2)
under sixteen (3) if the culprit is four or nore years ol der than
the conplainant and (4) they are unmarried. 18 Pa.C S. A 8§
3123(a) (7). "Deviate sexual intercourse" includes "[s]exua
i ntercourse per os or per anus between human beings. . . ." 18
Pa.C. S. A. § 3101.

Statutory sexual assault occurs when one (1) engages in
"sexual intercourse"” (2) with a conplainant under sixteen (3) if
the culprit is four or nore years older than the conplainant. 18
Pa.C.S. A 8 3122.1. "Sexual intercourse,” in addition to
descri bing the "ordinary neaning" of the term "includes
i ntercourse per 0s or per anus, W th sone penetration however
slight; emssionis not required.”" 18 Pa.C S. A § 3101.

Last, corruption of a mnor occurs when (1) one over
ei ghteen, (2) "by any act corrupts or tends to corrupt the
noral s" (3) of any m nor under eighteen. 18 Pa.C. S.A 8 6301(a).

Because none of these statutes specifies a nens rea
requi renment, Pennsylvania |aw requires that, at the very | east,
t he defendant act negligently. See 18 Pa.C.S. A. § 302(a). ™
Furthernore, 18 Pa.C. S. A 8 3102 provided Al exander with an

10. Under Pennsylvania |law, one acts negligently with respect to
a material element of an offense when "he should be aware of a
substantial and unjustifiable risk that the material el enment
exists or will result fromhis conduct.” 18 Pa.C.S. A 8§
302(b)(4). Furthernore, the "risk nust be of such a nature and
degree that the actor's failure to perceive it, considering the
nature and intent of his conduct and the circunstances known to
him involves a gross deviation fromthe standard of care that a
reasonabl e person woul d observe in the actor's situation.”™ 1d.

-14-



affirmati ve defense to statutory sexual assault and involuntary
devi ate sexual intercourse: "Wien crimnality depends on the
child s being below a critical age older than 14 years, it is a
defense for the defendant to prove by a preponderance of the
evi dence that he or she reasonably believed the child to be above
the critical age." A section of the corruption-of-mnors statute
precluded this affirmative defense, however. See 18 Pa.C. S. A 8§
6301(d) (1) ("Wienever in this section the crimnality of conduct
depends upon the corruption of a m nor whose actual age is under
16 years, it is no defense that the actor did not know the age of
the m nor or reasonably believed the mnor to be older than 18
years").

At the tinme of the events, WIllianms was fifteen, and
Al exander was fifty-two. Trial &. Op., at 1, 2. The trial
court found that, upon their arrival at Al exander's hone, he and
Wllianms tw ce had sexual relations: "Shortly after arriving at
the house. [sic] Appellant expressed his desire to engage in
sexual intercourse with CW Appellant and C.W proceeded to the
bedr oom where Appell ant perforned oral sex on CW The two |ater
engaged in anal sex." 1d. at 3. The trial court prefaced this
guot ation by noting, "The evidence at trial reveal ed, w thout
contradiction, the followwng. . . ." 1d. at 1. Thus, we view
the findings subsuned in this | anguage as factual findings worthy
of AEDPA deference. See 28 U S.C. 8§ 2254(d)(2) and 28 U. S.C. 8§
2254(e). This evidence alone permtted the jury to convict

Al exander .
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Wl lianms al so descri bed four other |ubricious episodes.
First, she testified that, alnost imedi ately after arriving at
hi s hone, Al exander "put his nouth on [her] vagina." 3/27/01
Tr., 124. Second, she testified that Al exander then "rubb[ed]"
her anus with his fingers. 1d. Third, later in the day,
Wllianms perforned fellatio on Al exander, at his request. 1d. at

129-30. Fourth, shortly after receiving fellatio, Al exander "put
his penis inside of [WIllians's] vagina. . . ." 1d. at 131.
At trial, Al exander asserted an 18 Pa.C S. A § 3102

1 To be sure, Al exander

"reasonabl e m stake of age" defense.
presented evi dence showing that Wllianms attenpted to deceive him
about her age. But nuch stronger evidence suggested that he
ei ther knew or suspected or should have known she was a m nor.
To begin, the prosecution adduced direct evidence of
Al exander's mental state. After their first sexual encounter in
Al exander's honme, Wllians joined himin the famly roomand said
she "didn't feel like he wanted nme there; like he didn't want to
be with ne." 3/27/01 Trial Tr., at 129. Al exander then took her
in his arns and said, "O course | want you here, baby. 1'm
risking 25 years in jail to be wwth you." 1d. (enphasis added).
Circunstantial evidence also incrimnated him First,
Al exander demanded that WIllianms call him"Daddy," [d. at 92,
115, 181, and she acceded. |1d. at 93, 193, 223. Second,

Al exander usually referred to WIllians as "baby" or "little

11. Al so, evidence about the extent to which WIIlianms deceived
Al exander was relevant to negate his nens rea.
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girl,” and he |iked her to say she was a virgin. |d. at 93.
Third, Al exander and WIllians rol e-played tel ephonically, with

Al exander playing a principal and WIllianms playing a student sent
for discipline. [d. at 92, 114. Fourth, Al exander knew that

Wl lianms was a hi gh-school student who lived at home wth her
parents. 1d. at 176-77, 105. Fifth, Alexander felt the need, on
mul tiple occasions, to demand proof of Wlliams age. 1d. at
106, 107, 183, 184, 195. Once, he exclained, "Swear to ne that
you're 18." 1d. at 106.

Tellingly, the evidence al so showed that Al exander
appeared sensitive about being seen publicly with WIIlians.
During the entire car ride from Kentucky to his honme in
Pennsyl vani a, Al exander stopped twice, at a gas station and a
grocery store, id. at 121-22, but WIllianms did not get out. 1d.
Furthernore, when WIllians wal ked to the w ndow of Al exander's
honme -- where nei ghbors presumably could see her -- Al exander
i mredi ately "seened kind of nervous about [her] being there."

Id. at 128.

Al exander al so seened physically unconfortable with
having Wllians in his house. Shortly after they arrived,

Al exander began vomting. 1d. at 126. WIllians also testified
that he was "Not too good, cold sweat, he | ooked sick. He |ooked
real sick. He had a towel around his shoulders.” 1d. at 127.
Fromthis physical reaction, the jury could have inferred that he

feared she was under age.
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To sunmari ze, on one side of the scale, there was no
curative instruction other than Judge Biester's description fo
the remark as "argunent”, and that weighs in Al exander's favor
The prejudicial effect of the inproper statenent in this case
was, however, on its terns and in context |ow, and the evidence
agai nst Al exander was wei ghty. Although a cl ose question --
certainly close enough to warrant a certificate of appealability
-- we find no due process violation

We now address two additional objections Al exander
raises. First, Judge Wells found More inapposite because our
Court of Appeals condemed the "perpetrating a worse assault”
argunent in conjunction with others, a finding Al exander argues
was error. But as the Court of Appeals enphasized, "Wre this
the only inproper argunent, we do not believe Suprene Court
precedent woul d require finding a denial of due process." ' 255
F.3d at 118. Wth this enphasis, Judge Moore's hol ding that
Moore offers little help to Alexander is not entirely w thout
f oundati on.

Second, Al exander objects to Judge Wells's concl usion
that the Superior Court's decision was not "contrary to" or an
unr easonabl e application of federal |aw, despite the Superior
Court's use of the wong test. The Superior Court applied

Pennsyl vani a | aw and asked whet her "the prosecution's comments

12. The Court reasoned, "Taken in isolation, any prejudice
stemming fromthe 'perpetrating a worse assault' argunent could
be cured with strong instructions |ike those the trial judge

i ssued here." |d. at 118.
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had the unavoi dable effect of, [sic] forming in the jury's mnd a
fixed bias and hostility toward the defendant so that they could
not wei gh the evidence objectively and render a true verdict."
Sup. &. Op., at 13. Wile the Superior Court did, in fact,

enpl oy the incorrect test -- they should have used the three-
factor balancing test set out above -- this is immterial. As
the Suprene Court holds, the "state court need not even be aware
of [Suprene Court] precedents, 'so long as neither the reasoning
nor the result of the state-court decision contradicts them'"

Mtchell v. Esparza, 540 U.S. 12, 16 (2003) (per curianm) (quoting

Early v. Packer, 537 U.S. 3, 8 (2002) (per curiam).

2. Petitioner objects to the Magistrate
Judge's determ nation that his
Due Process rights were not violated
by the prosecutor's use of evidence
known to be false, and the related finding
of the Magistrate Judge that trial counse
was not ineffective in failing to object
or prove the falsity of the proffered testinony.

Al exander clains that the prosecutor presented evidence
-- and then referenced it in closing argunent -- that he either
knew or shoul d have known was fal se, and this constituted a due
process violation. He also argues that his own lawer's failure
to object or refute this evidence constituted ineffective

assi stance of counsel.

13. Al exander proceeds under 28 U. S.C. 8§ 2254(d)(2). He alleges

that the Superior Court's "failure to acknow edge the 'fact' of

the report's existence resulted '"in a decision that was based on

an unreasonabl e determ nation of the facts in light of the

evi dence presented in the State court proceedings.” Pet.'s Mem,
(continued...)

-10-



13. (...continued)
at 20. He also clains that the Superior Court's analysis is
"contrary to" settled federal |aw Id. at 20 n.8. See 28 U S. C
8§ 2254(d)(1).

The Superior Court addressed this argunent:

Initially, we observe that the offending
testimony was nerely a recollection of events
| eading to Al exander's identification and
appr ehensi on. \Whether the proffered
testinony was false is a question left in the
hands of the jury. See Conmonwealth v.

Yani nas, 722 A 2d 187, 189 (Pa. Super. 1999)
(stating "[t]he jury, as the finder of fact,
is free to believe all, sone, or none of the
testinmony presented to it"). Accordingly, we
are precluded from accepting Al exander's

prem se that such testinony was fal se.

Wth respect to the prosecutor's reference to
the "fal se area code” in his closing remarks,
it is well established that a prosecutor,

just as a defense attorney, nust have
reasonabl e latitude in presenting a case to
the jury and nust be free to present his or
her argunent with | ogical force and vigor.
See Commonwealth v. Chmel, 777 A 2d 459, 466
(Pa. Super. 2001). The prosecutor's closing
remarks to the jury may contain fair
deductions and legitimte inferences fromthe
evi dence presented during the testinony.

See id. Comments by a prosecutor do not
constitute reversible error unless the

unavoi dabl e effect of such comments woul d be
to prejudice the jury, formng in their mnds
fixed bias and hostility toward t he defendant
so that they could not weigh the evidence
objectively and render a true verdict. See
id

In light of the testinony offered by
Wllianms's father, we conclude that the
prosecution's reference to the "fake area
code" nerely raised a legitimte inference of
deception based upon properly admtted
evi dence and thus the prosecutor did not
(continued...)

- 20-



The issue involves an area code. In his May 6, 2000
police report, Corporal Daniel T. Getters wote that Al exander
registered at the Fairfield Inn in Louisville, Kentucky using a
"215" area code. See Pet.'s Mem, Ex. C. The prosecution
provi ded this docunent to defense counsel. Nevertheless, during
direct testinony, Wllians's father, John M WIllians, testified
t hat Al exander used a different area code.

Specifically, while investigating Carrie's
di sappearance, John WIIlianms deduced that Al exander had stayed at
the Fairfield Inn. He then drove there and exam ned the Inn's

regi stration cards:

13. (...continued)
engage in msconduct. Therefore, we concl ude
t hat Al exander failed to denonstrate
reversible error. See Chmel, 777 A 2d at
466. Further, because the prosecution was
permitted to refer to properly admtted
evidence in his closing remarks, defense
counsel had a reasonable basis not to object.
Therefore, we conclude that counsel did not
render [ineffective assistance of counsel].

Sup. &. Op., at 8-09.

I n her Report and Reconmendation, Judge Wells first
noted that Al exander's claimthat the Superior Court never
referred to Corporal Cetter's report was incorrect. See Rep. &
Rec., at 16-17; Sup. &@. Op., at 7. Then, she concluded that "No
MIller [v. Pate, 386 U.S. 1 (1967)] type deception transpired in
the case at bar. Rather, a remark by the prosecutor was
forwarded to the jury as a matter of opinion." Rep. & Rec., at
17. (In Mller, the Suprene Court held that a state prisoner was
entitled to habeas relief when he showed that a pair of stained
undershorts he owned that the State repeatedly described as
stained with blood were really stained with paint). Thus, she
recomrended that we deny this claim |d.
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Q (kay. The hotel showed you the
informati on, however; is that correct?

A They di d.

Q Did they al so show you his phone nunber?
A As part of the registration card a phone
nunber was on there. What | recogni zed was
not the area code, the area code was
different, but the |ast seven digits were
very famliar fromwhat we had in our hone.

| remenber calling my wife and | asked her to
repeat the | ast seven digits. And there was
an identical match on the | ast seven digits.
Q Just so I'mclear, the last seven digits
of the tel ephone nunber on the registration
card at the hotel matched the | ast seven
digits of this piece of paper that you and
your wife had pieced together that was ripped
up in Carrie's roony is that correct?

A That's correct.

i The registration card at the hotel, did
that have a 215 area code on it?

A No it did not.

Q It had sone ot her nunbers?

A Yes.
3/27/01 Trial Tr., at 66-67. |In other words, Corporal GCetter
wote that Al exander used a "215" area code, but John WIIians
testified that he used a different one. Nevertheless,
Al exander's | awer never objected or entered the report into
evi dence.

At the end of trial, during closing argunent, the

prosecutor referenced John WIlianms's version: "He wanted her so
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bad that he put a fake or false area code on the registration at
the hotel so hopefully he couldn't be traced. Do you want to
tal k about deception? Look there, not to a 15-year old."
3/28/01 Trial Tr., at 122. Again, Alexander's |awer voiced no
obj ecti on.

A conviction obtained through false testinony is

repugnant to our Constitution. See Money v. Hol ohan, 294 U. S

103, 112 (1935). Specifically, it is unconstitutional when the
prosecution's case "includes perjured testinony and [] the
prosecution knew, or should have known, of the perjury.” United

States v. Aqurs, 427 U.S. 97, 103 (1976). "The sane is true when

t he governnent, although not soliciting false evidence, allows it

to go uncorrected when it appears at trial." United States v.

Bi berfeld, 957 F.2d 98, 102 (3d Cr. 1992) (citing Gglio v.
United States, 405 U. S. 150, 153 (1972)).

Nonet hel ess, the "touchstone of due process analysis is
not prosecutorial msconduct, but the fairness of the trial."
Bi berfeld, 957 F.2d at 102. Thus, discovering that a prosecutor
obt ai ned a conviction using fal se evidence by no neans ends the
inquiry; instead, the court may reverse the conviction only "if
there is any reasonable |likelihood that the false testinony could

have affected the judgnment of the jury." United States v. Agurs,

427 U.S. 97, 103 (1976); Gaglio, 405 U S. at 154.
To synt hesize, we nust ask four questions: (1) whether
fal se testinony was introduced, (2) whether the testinony either

was or should have been known to the prosecution to be false, (3)

-23-



whet her the testinony went uncorrected, and (4) whether the false
testinmony was prejudicial in the sense defined above. Shih Wi

Su v. Filion, 335 F.3d 119, 127 (2d Cir. 2003) (Cal abresi, J.).

It is by no neans cl ear whether the prosecution offered
fal se evidence.™ The police report stating Al exander used a
"215" area code does not automatically refute John WIllians's
testinony. There is, at |east, an equal chance that Corporal
Getters erred: he was subject to the sane cognitive dangers --
particularly nmenory and perception -- as WIllians. Furthernore,
because no party entered the police report into evidence, the
jury never tested its veracity. W refuse now to assune the
jury's role and hold that Getter was correct and John WIlians
wr ong.

But even if we did conclude that Wllianms testified
fal sely, the prosecution knew about it, and the testinony went
uncorrected, we would still have as a final question whether
"there is any reasonable |ikelihood that the fal se testinony

could have affected the judgnent of the jury.” United States v.

Agurs, 427 U.S. 97, 103 (1976). Here, there is none.
Overwhel m ng evi dence incul pated Al exander. See supra pp. 14-18.

14. 1t is also unclear whether the prosecutor's inplication,
during closing, that Al exander "saw' Carrie WIllians's $42 pay
stub was false. See pro se Supp. bj., at 29. 1In fact, all the
prosecutor did was invite the jury to "[l]ook at her stub",
3/28/01 Trial Tr. at 122, and said nothing about whether

Al exander "saw' it. Wiat is clear is that Al exander hinself
argues that, at nost, the prosecutor nerely referred "evidence
not of record,” Supp. Obj., at 30, and, nore inportantly, whether
he "saw' it had no bearing on whether he had sex with her, the
acts for which he was convi ct ed.
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Furt hernore, whether Al exander used his real area code at a
Kentucky notel at nost tangentially bore on the jury's two nmain
inquiries: (1) whether he had sex with a mnor and (2) whether he
reasonably m stook her age. This reality ani mated Judge
Biester's remark, "In any event, any msstatenent by the

conpl ainant's father on this point was i mmaterial and coul d not
have reasonably affected the outcone of the trial." Trial C.
Op., at 13. W agree.

Al exander al so contends that the prosecutor deprived
hi m of due process by referencing John Wllians's allegedly fal se
testinmony during his closing. Because we do not concl ude that
John Wllianms testified falsely, we reject this claim In any
event, even if John Wllians did testify falsely, the evidence
agai nst Al exander was so strong that we would still find no due

process violation. See Marshall v. Hendricks, 307 F.3d 36, 69

(3d Gr. 2002) ("[T]he stronger the evidence against the
defendant, the nore likely that inproper argunents or conduct
have not rendered the trial unfair, whereas prosecutoria
m sconduct is nore likely to violate due process when evidence is
weaker").

We |ast turn to Al exander's ineffective-assistance

claim Strickland v. Washington, 466 U.S. 668 (1984) sets forth

the clearly established | aw

First, the defendant nust show that counsel's
performance was deficient. This requires
showi ng that counsel nade errors so serious

t hat counsel was not functioning as the
"counsel " guaranteed the defendant by the
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Si xth Amendnent. Second, the defendant nust

show that the deficient performance

prejudi ced the defense. This requires

showi ng that counsel's errors were SO0 serious

as to deprive the defendant of a fair trial

atrial whose result is reliable.

Id. at 687. Essentially, "the defendant nust show that counsel's
representation fell below an objective standard of

reasonabl eness, " neani ng "reasonabl eness under prevailing

prof essional norns."” |d. at 688.

When engaging in this inquiry, we nust be "highly
deferential” and make "every effort to elimnate the distorting
effects of hindsight, to reconstruct the circunstances of
counsel 's chal | enged conduct, and to evaluate the conduct from
counsel 's perspective at the tinme." 1d. at 689. |In other words,
we "nmust indulge a strong presunption that counsel's conduct
falls within the wi de range of reasonabl e professiona
assistance.” [|d. That is to say, the "defendant nust overcone
t he presunption that, under the circunstances, the chall enged

action 'mght be considered sound trial strategy.'"™ 1d. (quoting

M chel v. Louisiana, 350 U S. 91, 101 (1955)).

We nmust first determ ne whet her counsel perforned
deficiently. Al exander clains, "Ineffectiveness is clear -- the
failure to use significant inpeachment material cannot be
justified as a reasonable trial strategy.” Pet.'s Obj., at 17-

18. He relies on Berryman v. Mrton, 100 F.3d 1089, 1098-99 (3d

Cr. 1996). See Pet.'s (bj., at 18. In Berryman, the

def endant' s rape conviction rested solely on the alleged victins
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uncorroborated, out-of-court identification of himand her in-
court identification two years |ater. Id. at 1097. CQur Court of
Appeal s enphasi zed that "the reliability of this victims
uncorroborated identification of Berryman cuts directly to the
heart of the only evidence against Berryman." [d. at 1099. It
then held that trial counsel's failure to use extensive

i nconsistent identification testinony of the alleged victimfrom

three prior trials -- including recanted testinony fromone --
constituted ineffective assistance. |1d. at 1097-99, 1101-02.
Al exander's reliance on Berryman is msplaced. In

Berryman, the "heart of the only evidence agai nst Berrynman" was
the alleged victims identification testinony; thus, her previous
i nconsistent identifications directly bore on Berryman's
cul pability. Id. at 1099. Unlike the inconsistency in
Berryman, Corporal Getter's claimthat Al exander used a "215"
area code and John WIllians's testinony that he didn't was, at
nost, peripheral.

Mor eover, standing in defense counsel's shoes,
conpel ling reasons could have led himto refrain from attacking
John WIllianms on this inconsistency. First, whether Al exander
used his real area code at the hotel was relatively tangenti al
hence, the value of stressing the inconsistency was | ow. Second,
as the father of a teenage rape victim John WIIlians was
synpat hetic. Hence, Al exander's |lawer may have declined to
confront John Wllianms on this point to avoid antagoni zing the

jury. Perhaps this is why defense counsel chose to limt his
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cross-examnation to under three transcript pages. See 3/27/01
Trial Tr., at 71-73.
In short, Alexander fails to "overcone the presunption

that, under the circunstances, the challenged action 'm ght be

considered sound trial strategy.'" Strickland, 466 U. S. at 689
(quoting Mchel v. Louisiana, 350 U S 91, 101 (1955)).

3. Petitioner objects to the Magistrate
Judge' s determ nation that he was not denied
Confrontation rights, and the correlate right
to present a defense (as well as the effective
assi stance of counsel), by exclusion of evidence
of the conplainant's behavi or and words, al
critical to his defense; and to the rel ated
determ nation of the Magistrate Judge that the
state court properly considered and applied
federal law in denying relief on this claim

Under Pennsylvania's Rape Shield Law, 18 Pa.C S. A 8§
3104(a), the trial court precluded Al exander from presenting
evi dence that woul d have shown the follow ng:
1. In her Internet advertisenent, WIIlians described
herself as "slightly experienced,” 3/27/01 Tri al
Tr., at 248; 3/28/01 Trial Tr., at 79-80; *

15. Judge Biester tried to strike a conprom se:

THE COURT: | have a solution for this
one that you're all going to like. It's
going to satisfy everybody. Cbviously you
can't use this form because its got witing
on it or print and so forth. So there nust
be a clean form sonewhere. |Is there?

[ DEFENSE] : Absol utely.
THE COURT: This can be received as an
exhibit in exactly the manner in which it was
(continued...)
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2. About a year before her advertisenent, WIIians

had sexual relations with another ol der nan,

3/26/01 Mot. in Limne Hg. Tr., at 33-38; and

3. Wl lianms received three responses to her

adverti senent, and she sel ected Al exander

15.

(...continued)

originally created.
[ DEFENSE] : Very good.

THE COURT: You guys can stipul ate that
this contains a fabrication, 18; the age.
Slightly experienced, a fabrication. That
way -- sir, listen to ne before you do this
body | anguage with ne.

That way you get what you really
legitimately want, which is to show that she
was portraying herself as sonething nore than
just a 15-year-old child. And | get the
satisfaction of protecting her rights and the
law with respect to the Rape Shield law. It
solves your legitimate needs and it sol ves
t he Rape Shield problem

[ PROSECUTION|: | stipulate to that, you
Honor .

[ DEFENSE] : To quote you, the gritty
truth is that she is not slightly
experienced. She is nore than -- that she is
"slightly experienced”" | will not stipulate
to that, your Honor, with all due respect.

THE COURT: That's fine. You've declined
it. 1've offered you a solution which neets
your |legitimte needs without going into the
illegitimate requirenents that you want.
That's fine. W're in recess.

because

3/27/01 Trial Tr., at 247-48. See also 3/28/01 Trial Tr., at

81.

-20.
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he was the only one who woul d accept her coll ect
calls, 3/27/01 Trial Tr., at 172. %
Al exander wanted to "prove that [he] did not know that [WIIians]
was under the age of eighteen. . . ." Pet.'s Mem, at 23. %

See al so Commpbnwealth v. Al exander, No. 6019/2000, Mot. to Admt

Evid. of Victims Prior Relationship, at 2 ("The evidence is
adm ssible to show that Carrie WIllians has a unique interest in
ol der nen, that she deceives those nen into believing she is over
ei ghteen years of age and that she is skilled at this deception
Such deception |led the Defendant to reasonably believe her age to
be eighteen years at the tine of this incident").

He first argues that the trial court's rulings violated
his right to confront w tnesses. ' The Sixth Amendnent
guarantees the crimnal defendant a right "to be confronted with
the witnesses against him" U S. Const. anmend. VI. The core of

the Confrontation Clause is the right of every defendant to test

16. Judge Biester did not allow questioning of Wllianms as to
the first and third subjects during cross-exam nation, while he
barred Al exander from probing into the second subject at a
pretrial hearing.

17. For each claimsubsunmed in this objection, Al exander
proceeds under 28 U S.C. 8§ 2254(d)(1)'s "contrary to" and
"unreasonabl e application" clauses. See Pet.'s Mem, at 24.

18. Judge Wells's Report and Recommendati on chronicles the
Conmonweal th courts' treatnent of Al exander's confrontation
claim See Rep. & Rec., at 22-23. Evaluating their anal yses,
Judge Wells found "no state court error in balancing conpeting

interests.” 1d. at 23. She also concluded, "[N o constitutional
right was inplicated by the suppression of these facts.” 1d. at
23- 24.
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the credibility of witnesses through cross-exam nati on. Davis v.
Al aska, 415 U.S. 308, 315-16 (1974).

But the Confrontation C ause does not grant defendants
carte bl anche to enploy all conceivable nethods: "It does not
follow. . . that the Confrontation C ause of the Sixth Amendnent
prevents a trial judge frominposing any limts on defense
counsel's inquiry into the potential bias of a prosecution

witness." Delaware v. Van Arsdall, 475 U S. 673, 679 (1986). On

the contrary, trial judges "retain wide |atitude insofar as the
Confrontation C ause is concerned to inpose reasonable limts on
such cross-exanm nati on based on concerns about, anong ot her

t hi ngs, harassnent, prejudice, confusion of the issues, the

W tness' safety, or interrogation that is repetitive or only
marginally relevant.” 1d. 1In this way, the Confrontation C ause
"guarantees an opportunity for effective cross-exan nation, not
cross-examnation that is effective in whatever way, and to

what ever exte