I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ELAINE L. CHAO SECRETARY ) ClVIL ACTI ON
OF LABOR, UNI TED STATES :
DEPARTMENT OF LABOR

V.

COMMUNI TY TRUST COVPANY : NO. 05- nc- 18

MVEMORANDUM AND ORDER

McLaughlin, J. May 5, 2005

This action was brought by the Secretary of Labor (the
“petitioner”) to conpel Community Trust Conpany (“CTC' or the
“respondent”) to conply with the subpoena duces tecumissued and
directed to CIC on Decenber 23, 2004, by the Acting Regional
Director of the Phil adel phia Region of the Enpl oyee Benefits
Security Admnistration (“EBSA’), United States Departnent of
Labor (“DOL” or the “Departnent”), in an investigation being
conducted pursuant to the Enployee Retirenent |Inconme Security Act
of 1974, 29 U . S.C. § 1001 et seqg. (“ERISA").

On January 25, 2005, the Secretary filed the Petition
to Enforce Adm nistrative Subpoena. On February 25, 2005, the
Court issued an Order requiring the respondent to show cause why
it should not be required to produce the requested records and
schedul ed a hearing for March 31, 2005. On February 28, 2005,
the respondent filed a Motion to Dismss the Petition to Enforce

Adm ni strative Subpoena or, in the alternative, to Transfer to



the Mddle District of Pennsylvania.?

The first question before the Court is whether the
standard for enforcing the subpoena has been satisfied. The
second question before the Court is whether enforcenent of the
adm ni strative subpoena would intrude on any individual privacy
rights under the Ganm Leach-Bliley Act, 15 U.S.C. § 6801 et
seq., or the Right to Financial Privacy Act, 12 U S. C. 8§ 3401 et
seq..

The requirenents for the enforcenent of an
adm ni strative subpoena duces tecumare as follows: “(1) the
inquiry nmust be within the authority of the agency, (2) the
demand for production nmust not be too indefinite, and (3) the
i nformati on sought nust be reasonably relevant to the authorized

inquiry.” United States v. Westinghouse Elec. Corp., 638 F.2d

570, 574 (3d Cir. 1980) (citation omtted).

The standard for enforcing subpoenas has been net in
the instant matter. First, the inquiry is within the authority
of the DOL. The Secretary of Labor has broad authority to
conduct investigations to determ ne whether any person has
violated or is about to violate Title | of ERISA. 29 U S.C 8§
1134. Senior Investigator Fred Siegert states in his declaration

that he was assigned to conduct an investigation of the Regi onal

! The respondent informed the Court at the hearing on

March 31, 2005, that it was withdrawing the notion to transfer.
(Tr. at 3-4.)



Enpl oyers’ Assurance Leagues Vol untary Enpl oyees’ Beneficiary
Associ ation Health and Welfare Benefit Plan (the “Plan”) to
determine if any violations of Title | of ERI SA have occurred or
are about to occur. (Siegert Decl. f 2.) Second, the request
for production is definite. The docunents, and the date and
| ocation that the docunents were to be produced, are stated in
t he subpoena. Finally, the docunents are relevant to EBSA s
investigation. CICis the trustee of the Plan. The subpoena
requests docunents pertaining to the operation and adm ni stration
of the Plan, as well as any trust agreenents or bank accounts
established with CTC in connection wth the Pl an.

The respondent argues that the Plan is not covered by
ERI SA; therefore the Secretary did not have authority to issue
t he subpoena and this Court does not have jurisdiction to enforce
t he subpoena. The respondent cites the Seventh Grcuit’s

decision in Reich v. Great Lakes Indian Fish and Wldlife Commin,

4 F.3d 490 (7th GCr. 1993), in support of its position that the
subpoena i s overbroad and should be imted to determ ning
whet her the Plan is covered by ERI SA

In Reich, the Seventh G rcuit upheld the district
court’s decision to deny enforcenent of an adm nistrative
subpoena i ssued by the Departnent of Labor against the G eat
Lakes Indian Fish and Wldlife Conm ssion (the “Conm ssion”)

seeki ng evidence that the Comm ssion was violating the Fair Labor



St andards Act by not paying | aw enforcenent officers for
overtinme. 1d. at 491-92. The district court refused to enforce
t he subpoena on the ground that the Comm ssion is not subject to
the Act. 1d. The Departnent of Labor argued on appeal that the
court should have deferred the question of statutory coverage
until the Departnent proceeded agai nst the Comm ssion for
violations of the Act. |d.

The Seventh Circuit stated that the Departnent’s
position would be right if the question of statutory coverage
coul d not be resolved wthout the information sought by the
subpoena. |d. The court decided, however, that the issue of
statutory coverage was purely a question of |law that could be
addressed at the subpoena-enforcenent stage because it was ripe
for decision at that stage. 1d. The court based its decision,
in part, on the special status assigned to Indian tribes as
“quasi - sovereigns” that have traditionally managed their own
governnents, courts, and police. |1d. at 494-95. The court was
unw I ling to construe the Fair Labor Standards Act as inposing
regul atory requirenents on the Comm ssion without a strong
i ndi cation that Congress intended to intrude on the affairs of
tribal governnent. |d.

The Seventh Circuit’s decision in Reich is not
applicable to the matter presently before the Court. As a

general matter, an adm nistrative agency is not required to



denonstrate in a subpoena enforcenent action that the matter or
entity it seeks to investigate “is covered by the enabling
statute since the ‘(a)uthority to investigate the existence of
violations . . . include(s) the authority to investigate

coverage.’” Donovan v. Shaw, 668 F.2d 985, 989 (8th G r. 1982)

(citations omtted). Nothing in the Seventh G rcuit’s decision
suggests that the court intended to nodify this basic proposition
or limt production at the subpoena-enforcenent stage to
docunents related to coverage where the question of coverage was
not purely a matter of statutory interpretation.

Here, the question of statutory coverage is not ripe
for decision because it is not a legal issue, but rather one that
depends on the information sought by the subpoena. The Court
finds, therefore, that the Secretary’ s subpoena is not overbroad
because the Secretary is not required to denonstrate that the
Plan is covered by ERI SA prior to seeking enforcenent.

The respondent further contends that the Secretary is
required to show “reasonabl e cause” to believe a violation
exists. The Secretary is only required to show reasonabl e cause
when seeking to enter places for the purpose of inspecting books
and records and questioning persons on the premses. 29 US. C 8§
1134(a)(2). The requirenent does not apply where, as here, the
Secretary i s seeking production of docunents in response to a

subpoena. 29 U . S. C. 8 1134(a)(1).



The petitioner has nmade a prina facie show ng of
statutory authority, legitimte purpose, and rel evance. The
burden shifts to the respondent to provide conpelling reasons why

t he subpoena should not be enforced. Marshall v. Amal gamated

Ins. Agency Servs., Inc., 523 F. Supp. 231, 233 (N.D. Ill. 1981);

see also United States v. Powell, 379 U S. 48, 57-58 (1964). 1In

a subpoena enforcenment matter, a hearing on the nerits of an
i nvestigation is not proper unless the respondent convinces the
Court that the agency is acting in bad faith or for an inproper

purpose. See United States v. Aero Mayflower Transit Co., 831

F.3d 1142, 1145-47 (D.C. Gr. 1987).

The respondent clains that the DOL is overreaching its
regul atory authority because CTC is a state chartered financi al
institution and the Secretary of Labor does not have authority to
regul ate banking activity. As trustee of the Plan, CTS falls
into the category of third parties with know edge that may be

relevant to the investigation. See United States v. Oncol ogy

Servs. Corp., 60 F.3d 1015, 1019-20 (3d Gr. 1995). The

Secretary is not attenpting to regul ate banking activity; rather,
the Secretary seeks docunents in the possession and control of
CTC as the Plan trustee.

For the above reasons, the Court finds that the
standards for enforcing the subpoena have been net in the instant

matter. The Court nust consi der, then, whether enforcement of



t he subpoena woul d intrude on individual privacy rights afforded
by the G amm Leach-Bliley Act (the “GBA’) or the Right to
Fi nancial Privacy Act (the “Financial Privacy Act”).

First, the respondent argues that the Court should not
enforce the subpoena because the G.BA prohibits CTC from
di sclosing a custoner’s personal information w thout prior
notice. See 15 U S.C. 8§ 6802(a). The petitioner contends that
the GLBA does not apply in the present situation because CIC s
custoner, the REAL VEBA, does not fall within the definition of a
custoner under the Act. Further, the petitioner argues that the
GLBA provides at |least two explicit exenptions fromdisclosure
that apply in this situation

Because the Court finds that at |east one of the
exceptions applies, it does not reach the question of whether the
subpoena requests docunents pertaining to a custoner as defined
in the G.BA. The G.BA explicitly exenpts a financial institution
fromthe notice requirenments where disclosure of persona
information is required “to conply with a properly authorized
civil, crimnal, or regulatory investigation or subpoena or
sumons by Federal, State, or local authorities.” 15 U S.C. 8§
6802(e)(8). As the Court stated above, the Secretary is
conducting a properly authorized regulatory investigation to
determne if any person has or is about to violate Title | of

ERI SA. Thus, the G.BA does not apply to disclosure of docunents



requi red by the subpoena.

Second, the respondent argues that the Fi nanci al
Privacy Act forbids CTC fromrel easing the financial records of
its custoners until the Departnment has certified in witing that
it has conplied with the Act’s notice requirenents. See 12
U S.C 8§ 3403(a). The petitioner contends that notice is not
necessary because the Financial Privacy Act pertains only to the
bank account information of individuals, not to corporate or
busi ness account information or to the records of enpl oyee
benefit pl ans.

The key issue here is whether the Secretary is seeking
the financial records of a bank custoner as defined in the
Fi nancial Privacy Act. The Financial Privacy Act defines a
custoner as “any person or authorized representative of that
person who utilized or is utilizing any service of a financial
institution, or for whoma financial institution is acting or has
acted as a fiduciary, inrelation to an account maintained in the
person’s nane.” 12 U . S.C. 8 3401(5). A “person” is defined as
an “individual or a partnership of five or fewer individuals.”
12 U.S.C. § 3401(4).

The respondent contends that the definition of
“custoner” should be read disjunctively so that the phrase “in
relation to an account maintained in the person’s nane” applies

only in the situation where the financial institution is acting



or has acted as a fiduciary. The respondent argues that the
requi renent that the account be maintained in the person’ s nane
does not apply in this situation because CIC is not acting as a
fiduciary. During oral argunent, the respondent represented to
the Court that this is a matter of first inpression because there
is no case law or legislative history that addresses the issue.?

The Court cannot accept such a strained reading of the
provi sion. A commopn sense and | ogi cal approach to the
grammatical structure of the provision requires the Court to
interpret the definition of a custonmer as “any person or
aut hori zed representative of that person who utilized or is
utilizing any service of a financial institution. . .in relation
to an account maintained in the person’s nane.”

Al t hough the United States Court of Appeals for the
Third Grcuit has not addressed the issue presently before the
Court, it has discussed the definition of a “customer” in the

Financial Privacy Act. In Pittsburgh National Bank v. United

2 The respondent cited two cases but then stated that the

cases are not on point. The first case cited by the respondent,
Donovan v. National Bank of Al aska, 696 F.2d 678 (9th Cr. 1983),
is not helpful to the Court’s analysis of this issue. 1In
Donovan, the Ninth Crcuit did not reach the question of whether
the adm ni strative subpoena i ssued by the DOL requested records
wi thin the scope of the Financial Privacy Act because the factual
record before the court was insufficient to nake such a
determnation. 1d. at 683-84. The Court will discuss the second
case cited by the respondent, Pittsburgh National Bank v. United
States, 771 F.2d 73 (3d Gr. 1985), in the body of this

menor andum




States, 771 F.2d 73 (3d Gr. 1985), the Court of Appeals
consi dered whet her the governnent was required to reinburse a
bank for costs incurred in the production of a corporation’s
financial records where the governnent investigation related to
t hree individuals who were al so custoners of the bank. 1d. at
74. The rei nbursenent provisions of the Financial Privacy Act
provi de that the government nust pay the financial institution
for costs incurred in assenbling or providing “financial records
pertaining to a custoner.” 1d. at 76 (citing 12 U S.C. § 3415).

The Court of Appeals first decided that the definition
of “custoner” under the Act could not be expanded to include
corporations because the Act was drafted to limt applicability
of its procedural protections to individual custoners. [|d. at
75. The court then addressed whether the bank was entitled to
rei nbur senent because the corporation’s records pertained to
three individual custonmers. After reviewng a portion of the
| egi slative history relating to the definitions section of the
Act, the Court of Appeals decided that the bank was not entitled
to rei mbursenment because the Financial Privacy Act “mandates the
procedures by which an individual account hol der may aut horize or
cont est governnent access to his own financial records.” |d. at
77 (enphasi s added).

The sanme legislative history which was cited by the

Court of Appeals in Pittsburgh also supports the Court’s

10



interpretation of the definition of a “custoner” with respect to
the Act’s notice requirenent. “The definition of *‘financial
records’ and ‘custoner’ taken together, are intended to preclude
application of the bill to anyone other than the person to whose
account information the governnent seeks access.” 1d. at 76-77
(citing HR Rep. No. 1383, 95th Cong., 2nd Sess. 49). Just as
the Court of Appeals decided that the governnment is not required
to rei mburse a bank for production of corporate docunents even
where the corporate docunents contained information related to
i ndividuals, the Court finds that the governnment is not required
to give notice to individual custoners unless the governnent is
seeking access to financial records related to an account
mai ntai ned in the individual’s nane.

Here, CTC s customer is the REAL VEBA. (Russell Aff.
8 14.) The respondent does not contend that the REAL VEBA is an
i ndi vidual or a partnership of five or fewer individuals. The
respondent argues that the Financial Privacy Act applies because
the REAL VEBA is the authorized representative of individuals;
however, the respondent does not contend that CTC nmi ntains
accounts in the names of individual custoners. Rather, the
respondent argues that the Plan’s docunents contain the personal
financial information of specific individuals including
information that identifies the individual’s nanme, policy nunber,

I nsurance conpany, prem um paynent anount, and enpl oyer nane.

11



(Russell Aff. 8 17.) The respondent conceded at oral argunent,
however, that the Financial Privacy Act would not apply if the
Court interpreted the definition of custonmer as requiring that
the account be held in the individual’s nanme. (Tr. at 20.)

As CTC does not maintain accounts in the individual
enpl oyee’ s nanes, the docunents held by CTC pertaining to the
Plan are not subject to the Financial Privacy Act and the
Secretary is not required to conply with the notice provisions of
the Act before it may subpoena the docunents. Additionally, the
petitioner represented to the Court during oral argunent that the
Secretary is not seeking records related to accounts that are
mai ntai ned in individuals’ names. The petitioner stated that the
DOL has procedures for conplying with the requirenments of the
Fi nanci al Privacy Act when the Departnent seeks account
information of individuals. The petitioner represented, however,
that this is not such a case. (Tr. at 26-27.)

For the above reasons, the Court finds that the
subpoena is enforceable as clarified by the petitioner at oral

argunent. An appropriate O der follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ELAINE L. CHAO SECRETARY ) ClVIL ACTI ON
OF LABOR, UNI TED STATES :
DEPARTMENT OF LABOR

V.

COMMUNI TY TRUST COVPANY : NO. 05- nc- 18

ORDER

AND NOW this 5th of May, 2005, followi ng a hearing
in the above captioned case held on March 31, 2005, and upon
consideration of the Petition to Enforce Adm nistrative Subpoena
(Docket No. 1), the response thereto, the Respondent’s Mtion to
Dismss the Petition to Enforce Adm nistrative Subpoena or, in
the alternative, to Transfer to the Mddle District of
Pennsyl vani a (Docket No. 3), and the response thereto, IT IS
HEREBY ORDERED that the Petition to Enforce Admi nistrative
Subpoena i s GRANTED; the Respondent’s Mdtion to Transfer to the
M ddle District of Pennsylvania is DENIED as noot; and the
Respondent’s Motion to Dismss is DENIED for the reasons given in
a nenorandum of today’s date.

BY THE COURT:

/s/ Mary A. MLaughlin

MARY A. McLAUGHLI N, J.



