IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GEORGE COLEMAN : CVIL ACTI ON
V.
ALBERTSON' S, | NC. : NO.  04- CV- 4090

MVEMORANDUM AND ORDER

Norma L. Shapiro, S.J. May 4, 2005
Plaintiff George Col eman (“Col eman”) brought this action
all eging violations of the Anmericans with Disability Act (“ADA"),
t he Pennsyl vania Human Rel ations Act (“PHRA’), and Title VII of
the Cvil R ghts Acts of 1964 and 1991 (“Title VII1") by
Al bertson’s, Inc. (“Albertson’s”). Presently before the court is
Al bertson’s notion to dism ss under Federal Rule of G vil
Procedure 12(b)(6) for Coleman’s failure to state a claim
| . FACTUAL BACKGROUND
In 1991, Col eman was hired by Al bertson’s to drive, |oad,
and unload trucks. On Septenber 29, 2000, Col eman was injured in
the course of his enploynment. He was injured again on January
27, 2001, and tenporarily left work while receiving workers’
conpensation. On Novenber 20, 2001, Col eman’s personal
physician, Dr. Randall Smth (“Dr. Smth”) released himto work
with a 50-pound lifting restriction. Dr. R chard Mandel (“Dr.
Mandel | ) al so exam ned Col eman at Al bertson’s request. Based on

Dr. Mandel’'s eval uation, Al bertson’s inforned Col eman by letter



dat ed Decenber 11, 2001, that he was capable of returning to work
W thout restrictions. Colenman was instructed to report to his
normal full-tinme driving position on Decenber 18, 2001.! Col enan
subsequently wote several letters requesting work conpatible
with the 50-pound lifting restriction, but Al bertson’s did not
respond to any of Coleman’s requests. At oral argunent,

Col eman’ s counsel stated he returned to work at Al bertson’s in
2004. The parties dispute whether he did so w thout

restrictions.

Col eman asserts that by failing to provide himw th work
conpatible wwth the 50-pound lifting restriction, Al bertson’s
violated his right to reasonabl e acconmodati on as a di sabl ed
person under the ADA, PHRA, and Title VII. Coleman also alleges
retaliation under the ADA and PHRA, and seeks punitive damages
under the PHRA. Coleman filed a charge of discrimnation with
t he Equal Enpl oynent Opportunity Conm ssion (“EEOCC’) on March 27,
2003.

1. DI SCUSSI ON
Al bertson’s noves for dism ssal of Coleman’ s clainms under

Rul e 12(b)(6) on several grounds: 1) Coleman failed to file a

! Coleman alleges that Albertson’s letter m sstated Dr.
Mandel s eval uation, and that Dr. Mandel placed restrictions on
Coleman’s ability to return to work. For the purposes of this
notion, the court accepts Coleman’s allegations as true. The
court also notes that the Decenber 11, 2001 letter shows it was
copied to counsel for Coleman; counsel was on notice of a
potential statute of limtations issue.
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charge with the EECC within the statutorily prescribed 300-day
[imtations period; 2) Coleman did not allege retaliation in his
EECC charge, and therefore failed to exhaust his admnistrative
remedies with respect to this claim 3) Coleman’s cl ai munder
Title VII nust be dism ssed because disability is not a protected
class; and 4) punitive danmages are not avail abl e under the PHRA

Under the ADA, Title VII, and PHRA, if a plaintiff fails to
file a charge of discrimnation within 300 days after the alleged
unl awf ul enpl oynent practice, his claimis tinme-barred. 42

U S.C 8§ 2000e-5(e); National R R Passenger Corp. v. Mbrgan,

536 U.S. 101, 113 (2002); Whodson v. Scott Paper Co., 109 F.3d

913, 925 (3d Gr. 1997). The statute accrues when the enpl oyee

recei ves notice of the unlawful practice. Delaware State Coll ege

v. Ricks, 449 U.S. 250, 257 (1980).

Col eman argues the statute of limtations has not yet
accrued because he was not term nated, but was continually
enpl oyed by Al bertson’s w thout accommpdation of the lifting
restriction. By this logic, Albertson’s is commtting an on-
going violation of his rights. “Mere continuity of enploynent,
w thout nore, is insufficient to prolong the |life of a cause of

action for enploynent discrimnation.” 1d. See also Sessa V.

Sears Roebuck & Co., Inc., No. ClV.A 03-CVv-5477, 2004 W. 2203743,

*2 (E.D.Pa. Sept. 30, 2004).2% Colenan received notice of

2 Al bertson’s also cites to Zdziech v. DainlerChrysler
Corp., 114 Fed. Appx. 469 (3d Cir. 2004), a non-precedentia
opi nion. Although Zdziech is directly on point, the courts of
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Al bertson’s allegedly unlawful practice by its letter of Decenber
11, 2001. Coleman did not file an EEOC charge until March 27
2003. He failed to file an EECC charge within 300 days, so his
claimis barred by the statute of limtations.

Col eman’s claimof discrimnation under Title VII fails for
an additional reason. Title VIl only prohibits discrimnation
because of race, color, religion, sex, or national origin;
disability is not a protected class. See 42 U S.C. §8 2000e- 2.

Col eman, relying on Walton v. Mental Health Ass'n. of

Sout heastern Pennsyl vania, 168 F.3d 661 (3d Gr. 1999), argues

that our Court of Appeals has considered clainms of disability
discrimnation under Title VII. Col eman m sunderstands Wl ton,
involving a claimunder the ADA. Walton nerely recogni zed that
the Supreme Court has adopted the same enforcenent nmechani sns for
the ADA as for Title VII and the ADEA. |d. at 666.

Col eman’s claimof failure to accommodate under the ADA al so
fails for an additional reason. The Court of Appeals has held
that the inability to lift nore than ten pounds does not
constitute a “substantial limtation” a nmgjor |ife activity, as

required to establish a claimunder the ADA. Marinelli v. Gty

of Erie, Pa., 216 F.3d 354, 364 (3d Gr. 2000). Colenman’s own

physician only restricted himfromregularly lifting nore than 50

this circuit give no authority to non-precedential opinions.
Third Crcuit Internal Operating Procedure 5.7 (July 2002).
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pounds.® This limtationis less restrictive than a 10-pound
lifting restriction, so it cannot qualify as a “substanti al
[imtation” a major life activity.

Col eman’s clains of retaliation under the ADA and PHRA al so
fail. Coleman made no reference to retaliation or facts that
coul d enconpass retaliation in his EECC charge. He failed to
exhaust his adm nistrative remedies with regard to this claim

See Burgh v. Borough Council of Borough of Mntrose, 251 F.3d

465, 469 (3d Gir. 2001): Antol v. Perry: 82 F.3d 1291, 1295 (3d

Gr. 1996).
Finally, Coleman’s claimfor punitive damages under the PHRA
fails because punitive damages are not available. Hoy v.
Angel one, 720 A . 2d 745 (Pa. 1998).
I11. CONCLUSI ON
For the reasons above, Al bertson’s notion to dismss is

granted on all clains. An appropriate order foll ows.

3 This fact is included in several attachnents Col eman has
submtted with his pleadings. A court may consider undisputedly
aut hentic exhibits wi thout converting a notion to dismss into a
nmotion for summary judgnent. Pension Benefit Guar. Corp. V.
Wiite Consol. Indus., 998 F.2d 1192, 1196 (3d Cr. 1993);
Fed. R G v.P. 10(c).
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GEORGE COLEVAN : ClVIL ACTI ON

ALBERTSON' S, | NC. : NO.  04- Cv-4090

ORDER

AND NOW this 4" day of May 2005, for the reasons stated in
t he foregoing menorandum it is hereby ORDERED t hat Defendant’s
nmotion (Doc. No. 4) to dismss Plaintiff’s conplaint is GRANTED

/[ s/ Norma Shapiro
Norma L. Shapiro, S.J.




