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and JOHN DOE

MEMORANDUM AND ORDER

JOYNER, J. Apri | , 2005

Def endants have filed a notion to dismss the plaintiffs’
conplaint inits entirety pursuant to Fed. R CGv.P. 12(b)(6) for
failure to state any claimupon which relief may be granted. For
the reasons which follow, the notion shall be granted in part and
denied in part.

Fact ual Backgr ound

According to the allegations set forth in the conplaint,
“Plaintiff, WIlliam Schlichter ...is a former police officer” who
“Ialj]t all tinmes relevant hereto...was enployed...at the rank of
Sergeant for the Township of Limerick.” (Conplaint, {s 2, 11).

“Plaintiff, Barbara Schlichter, is the wife of WIIliam



Schlichter.” (Conplaint, 15). During his enployment with
Li meri ck Township, Sgt. Schlichter alleges that he “was active in
union activity;” “becane aware of a hostile work environnent of a
femal e co-enpl oyee, Robin Scalisi;” “conplained to Walter Zarenba
that Robin Scalisi was subject to a hostile work environnent,”
and that he “conpl ained of the disciplinary procedures utilized
by [Police Chief Douglas] Waver because various police officers
got disparate disciplinary treatnent.” (Conplaint, s 25-28).
Purportedly “[a]s a result of Plaintiff’s speaking out on
matters of public concern,” Defendants began a series of
allegedly retaliatory actions against Plaintiffs consisting of:
1. ...[Qn February 14, 2003, [Oficer Adan] Mdwore, in
concert with Waver, caused to be published in the Pottstown
Mercury Newspaper, a Valentine's Day nessage which stated:
“Dear Sgt., Spring is right around the corner, just

like nme. Look outside, see a Robin by the tree. Love
Azal ea.

2. On May 17, 2003, Weaver, in concert with More, had a
hotel room key and package of condons placed on Plaintiff’s
Ford 150 truck which was found by Plaintiffs and their
daught er.

3. On May 19, 2003, ...a bunper sticker was placed by
Moore, in concert with Weaver, on the right bunper of
Plaintiff’s truck which showed the rear end of a wonman in a
thong bikini with the words, “Ass, Gas, or G ass, Nobody

Ri des for Free.”

4. On or about July 30, 2003, Moore nmailed an envel ope to
Wfe [Barbara Schlichter], which contained a photograph he
had taken of Plaintiff’s police vehicle parked outside M.
Scalisi’s hone on Azalea Court. The photograph al so
cont ai ns words superinposed upon it which states:



Li merick Townshi p Police Cruiser $26, 000;
Sergeant Sal ary (w thout overtinme) $60, 000;

House on Azal ea Court $160, 000;
Bill lying to Barb about why he’s

parked in front of his girlfriend s

house while on duty PRI CELESS

5. This photograph with superinposed | anguage was al so
posted at the Linerick Township Police Departnent Buil ding
and vi ewed by nunerous enpl oyees of Linerick Townshi p.
(Conpl ai nt, Ys29, 33, 35, 39, 40).
Plaintiffs allege that after each of these incidents, which
they found humliating and enbarrassing, Sgt. Schlichter
conpl ained to Townshi p Manager Zarenba, who prom sed to
i nvestigate, but did nothing. Thereafter, “Defendant \Waver only
spoke to Plaintiff out of necessity and let it be known
t hroughout the work place that he was di spleased with Plaintiff
for speaking out about various matters of public concern.”
(Conpl ai nt, 148). Plaintiff contends that as a result of these
occurrences, his authority as a conmandi ng officer of subordinate
police officers was underm ned, he was subjected to verba
tirades by Waver and enbarrassed within the police departnent
whi ch caused hi m “new nedi cal problens including high bl ood
pressure and stress,” and “to be constructively discharged from
t he Township.” (Conplaint, {50).
After receiving a dismssal and right to sue notice fromthe
Equal Enpl oynment Qpportunity Conm ssion on July 8, 2004,
Plaintiffs instituted this lawsuit on Septenber 7, 2004 all eging

violations of Title VII of the Gvil R ghts Act of 1964, as



amended, 42 U.S.C. 82000e, et. seq., violations of his First and
Fourteenth Amendnent rights pursuant to 42 U S. C. 881983, 1985,
1986 and 1988 and his rights under the Pennsylvania Constitution
and under the common | aw theories of civil conspiracy,
intentional infliction of enotional distress, and false
[ight/invasion of privacy. As noted, Defendants now nove to
dismss all of the clains raised in the conplaint.

St andards Governing Rule 12(b)(6) Mtions to Dismss

It has long been the rule that in considering notions to
di sm ss pursuant to Fed. R Gv.P. 12(b)(6), the district courts
must “accept as true the factual allegations in the conplaint and
all reasonable inferences that can be drawn therefrom” Allah v.
Seiverling, 229 F.3d 220, 223 (3d Cr. 2000)(internal quotations

omtted). See Also: Ford v. Schering-Plough Corp., 145 F. 3d 601,

604 (3d Gr. 1998). A notion to dismss may only be granted
where the allegations fail to state any clai mupon which relief

may be granted. See, Mirse v. Lower Merion School District, 132

F.3d 902, 906 (3d Gr. 1997). The inquiry is not whether
plaintiffs will ultimately prevail in a trial on the nmerits, but
whet her they should be afforded an opportunity to offer evidence

in support of their claims. |In re Rockefeller Center Properties,

Inc., 311 F.3d 198, 215 (3d Cir. 2002). Dy smssal is warranted
only “if it is certain that no relief can be granted under any

set of facts which could be proved.” Klein v. General Nutrition




Conpani es, Inc., 186 F.3d 338, 342 (3d Gr. 1999)(internal

guotations omtted). It should be noted that courts are not
required to credit bald assertions or |egal conclusions
inproperly alleged in the conplaint and | egal concl usions draped
in the guise of factual allegations may not benefit fromthe

presunption of truthfulness. 1n re Rockefeller, 311 F.3d at 216.

A court may, however, | ook beyond the conplaint to extrinsic
docunents when the plaintiff’s clains are based on those

docunments. GSC Partners, CDO Fund v. Washi ngton, 368 F.3d 228,

236 (3d Gr. 2004); In re Burlington Coat Factory Securities

Litigation, 114 F.3d 1410, 1426. See Al so, Angstadt v. M dd-West

School District, 377 F.3d 338, 342 (3d Gr. 2004).

Di scussi on

A. Fi rst and Fourteenth Anmendment C ai n8 Pursuant to
42 U.S.C. §1983

In Counts I, Il, VIl and XIl of their Conplaint, the
plaintiffs invoke 42 U S.C. § 1983, which provides in rel evant
part that:

Every person who, under color of any statute, ordinance,
regul ati on, custom or usage, of any State or Territory, or
the District of Colunbia, subjects, or causes to be

subj ected, any citizen of the United States or other person
within the jurisdiction thereof to the deprivation of any
rights, privileges, or imunities secured by the
Constitution and |laws, shall be liable to the party injured
in an action at law, suit in equity, or other proper
proceedi ng for redress, except that in any action brought
against a judicial officer for an act or om ssion taken in
such officer’s judicial capacity, injunctive relief shal

not be granted unless a declaratory decree was viol ated or
declaratory relief was unavail abl e..
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The purpose of 81983 is to deter state actors fromusing the
badge of their authority to deprive individuals of their
federally guaranteed rights and to provide relief to victins if

such deterrence fails. Watt v. Cole, 504 U S. 158, 161, 112

S.C. 1827, 1830, 118 L.Ed.2d 504 (1992). Section 1983 is thus
not itself a source of substantive rights but rather provides a
cause of action for the vindication of federal rights. Rinker v.
Sipler, 264 F.Supp.2d 181, 186 (M D. Pa. 2003), citing G ahamv.
Connor, 490 U S. 386, 393-394, 109 S.Ct. 1865, 104 L.Ed.2d 443
(1989).

To make out a clai munder Section 1983, a plaintiff nust
denonstrate that the conduct of which he is conplaining has been
comm tted under color of state or territorial law and that it
operated to deny hima right or rights secured by the

Constitution or laws of the United States. Gonez v. Tol edo, 446

U S. 635, 640, 100 S.Ct. 1920, 1923, 64 L.Ed.2d 572 (1980);
Saneric Corp. v. Gty of Philadelphia, 142 F.3d 582, 590 (3d G

1998); Moore v. Tartler, 986 F.2d 682, 686 (3d Cr. 1993). Local

governi ng bodi es may be sued directly under 81983 for nonetary,
declaratory or injunctive relief where the action that is alleged
to be unconstitutional inplenents or executes a policy statenent,
ordi nance, regulation, decision, or customwhether officially
adopted or informally approved through the governnent body’s

of fices and/or official decision-making channels. Monell v. New




York City Departnent of Social Services, 436 U S. 658, 690, 98

S.Ct. 2018, 2035-2036, 56 L.Ed.2d 611 (1978). A nunicipality,
therefore, can not be held liable solely on the basis of its

enpl oyees’ or agent’s actions under the doctrine of respondeat

superi or. Board of County Conmi ssioners of Bryan County v.
Brown, 520 U.S. 397, 403, 117 S.Ct. 1382, 1388, 137 L.Ed.2d 626

(1997); Must v. West Hills Police Departnent, No. 03-4491, 2005

U S. App. LEXIS 4504 at *15 (3d GCr. March 16, 2005).
Rat her, the plaintiff nust also denonstrate that, through its
del i berate conduct, the nunicipality was the “noving force”

behind the injury alleged. Bryan County, 520 U. S. at 404, 117

S .. At 1388. That is, a plaintiff nust show that the nunici pal
action was taken with the requisite degree of culpability and
nmust denonstrate a causal |ink between the mnunicipal action and
the deprivation of federal rights. 1d. In other words, to
recover against a municipality, a plaintiff nmust denonstrate that
muni ci pal policymakers, acting with deliberate indifference or
reckl ess indifference, established or maintained a policy or

wel | -settled custont which caused a munici pal enployee to violate

' “Policy” is said to be made when a deci si onmaker
possessing final authority to establish nunicipal policy with
respect to an action issues an official proclamation, policy or
edict. “Custons” are practices of state officials so permanent
and well-settled as to virtually constitute law. Berg v. County
of Allegheny, 219 F.3d 261, 275 (3d G r. 2000), quoting Penbaur
v. Gty of Gncinnati, 475 U. S. 468, 481, 106 S.C. 1292, 89
L. Ed. 2d 452 (1986), Mnell, 436 U S. at 691, 98 S.Ct. 2018;
Kneipp v. Tedder, 95 F.3d 1199, 1212 (3d Cir. 1996).
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plaintiffs’ constitutional rights and that such policy or custom

was the noving force behind the constitutional tort. Padilla v.

Township of Cherry Hill, No. 03-3133, 110 Fed. Appx. 272, 278 (3d

Cr. Ct. 5, 2004).

In Counts I, VII and XIl of their Conplaint, plaintiffs
assert that the defendants violated his right to hold enpl oynent
wi thout infringenment of his First Amendnent rights to freedom of
speech, assenbly and associ ation, that Defendants engaged in a
pattern of harassnment creating a hostile work environnent
designed to deny Plaintiff his First Amendnent rights to freedom
of speech, assenbly and association, and that the defendants’
actions “were designed to penalize and retaliate agai nst
Plaintiff for his exercise of fundanental First Amendnent rights
and to prevent Plaintiff from opposing and reporting practices of
sexual discrimnation and retaliation policies and practices
Wi thin the Township, which are a matter of public concern to the
citizens of the Township and to the citizens of the Commonweal th
of Pennsyl vani a.”

It has long been held that a state cannot condition public
enpl oynent on a basis that infringes the enployee’s
constitutionally protected interest in freedom of expression.

Conni ck v. Myers, 461 U. S. 138, 142, 103 S.Ct. 1684, 1687, 75

L. Ed. 2d 708 (1983), citing, inter alia, Branti v. Finkel, 445

u.S. 507, 515-16, 100 S.Ct. 1287, 1293, 63 L.Ed.2d 574 (1980),



Perry v. Sinderman, 408 U.S. 593, 597, 92 S. Ct. 2694, 2697, 33

L. Ed. 2d 570 (1972) and Pickering v. Board of Education, 391 U S

563, 88 S.Ct. 1731, 20 L.Ed.2d 811 (1968). To be protected by
the First Anendnent, speech by a governnment enpl oyee nust be on a
matter of public concern and the enployee’s interest in
expressing hinself on a given matter nust not be outwei ghed by
any injury the speech could cause to the interest of the state,
as an enployer, in pronoting the efficiency of the public

services it performs through its enployees. Waters v. Churchill,

511 U. S. 661, 668, 114 S.Ct. 1878, 1884, 128 L. Ed.2d 686 (1994),
quoting Connick, 461 U S. at 142 and Pickering, 391 U S. at 568.
Thus, a bal ance nust be struck between the interests of the
enpl oyee as a citizen in commenting upon matters of public
concern and the interest of the state, as an enployer, in
pronoting the efficiency of the public services it perforns

through its enployees. Connick, supra., quoting Pickering, 391

US at 568, 88 S.C. At 1734. In performng this bal ancing, the
manner, time, place and entire context of the expression are

relevant. Swartzwelder v. MNeilly, 297 F.3d 228, 235 (3d G

2002), citing Connick and Waters, both supra. Oher pertinent
consi derations include “whether the statenent inpairs discipline
by superiors or harnony anong co-workers, has a detrinental

i npact on close working relationships for which personal |oyalty

and confidence are necessary, or inpedes the performance of the



speaker’s duties or interferes wwth the regul ar operation of the

enterprise.” |1d., quoting Rankin v. MPherson, 483 U S. 378,

388, 107 S.C. 2891, 97 L.Ed.2d 315 (1987). 1In order to show a
First Amendnent violation, the burden is on the public enpl oyee
to show that his conduct was constitutionally protected and that
this conduct was a substantial or notivating factor in the

enpl oyer’ s adverse enpl oynent decision. M. Healthy Cty Board

of Education v. Dovle, 429 U S. 274, 287, 97 S.Ct. 568, 573, 50

L. Ed.2d 471 (1977). |If the enployee carries that burden, the
enpl oyer nust show by a preponderance of the evidence that it
woul d have reached the sanme decision as to the enpl oyee even in

t he absence of the protected conduct. Crawford-El v. Britton,

523 U. S. 574, 592, 118 S.Ct. 1584, 1594, 140 L.Ed.2d 759 (1998);

M. Healthy, supra. Were, however, a public enployee speaks not

as a citizen upon matters of public concern but instead as an
enpl oyee upon matters only of personal interest, absent the nost
unusual circunstances, a federal court is not the appropriate
forumin which to review the wi sdom of a governnent enpl oyer’s

personnel decision. Swartzwelder, 297 F.3d at 235.

Li kew se, a public enployee has a constitutional right to

speak on matters of public concern without fear of retaliation.

Bal dassare v. State of New Jersey, 250 F.3d 188, 194 (3d Cr
2001). A public enployee’'s retaliation claimfor engaging in

protected activity nust al so be evaluated under a three-step

10



process. Green v. Phil adel phia Housing Authority, 105 F.3d 882,

885 (3d CGr. 1997). First, the enpl oyee nust denonstrate that

t he speech involves a matter of public concern and the enpl oyee’s
interest in the speech outwei ghs the governnent enpl oyer’s
countervailing interest in providing efficient and effective

services to the public. Curinga v. Gty of Cdairton, 357 F.3d

305, 310 (3d Cir. 2004) citing Pro v. Donatucci, 81 F.3d 1283,

1288 (3d Cir. 1996). See Also, Anbrose v. Township of Robinson,

303 F.3d 488, 493 (3d Cr. 2002). Next, the speech nust have
been a substantial or notivating factor in the all eged

retaliatory action. 1d., citing Baldassare, 250 F.3d at 194-195.

Finally, the enployer can show that it woul d have taken the
adverse action even if the enployee had not engaged in the

protected conduct. 1d. See Also, Qber v. Evanko, No. 02-3725,

80 Fed. Appx. 196, 199-200, 2003 U.S. App. LEXIS 23040 (3d G r
Cct. 31, 2003); Bounds v. Taylor, No. 02-2644, 77 Fed. Appx. 99,

102, 2003 U.S. App. LEXIS 20631 (3d Cir. Sept. 18, 2003). The
second and third factors are questions of fact, while the first
factor is a question of law. Curinga, 357 F.3d at 310, citing
Pro, 81 F.3d at 1288.

In this case, Plaintiffs prem se their First Anmendnent
clai ns upon the conpl aints which husband-plaintiff nmade to the
def endant townshi p manager and to Defendant Sperring, a township

supervi sor, about the hostile work environnment surroundi ng both

11



hi msel f and anot her townshi p enpl oyee, Robin Scalisi, and upon
the conplaints which M. Schlichter made concerning the disparate
di sciplinary treatnment which various township police officers
recei ved under the disciplinary procedures utilized by Police
Chi ef Weaver. “A public enployee’s speech involves a matter of
public concern if it can be fairly considered as relating to any
matter of political, social or other concern to the community,”
such as if it attenpts to bring to |light actual or potential

wr ongdoi ng or breach of public trust on the part of governnment

officials.” Baldassare, 250 F.3d at 195. Speech by public

enpl oyees is not considered to be on a matter of public concern
when it is “upon matters only of personal interest.”

Cost enbader - Jacobson v. Pennsyl vani a Departnent of Revenue, 227

F. Supp. 2d 304, 311 (M D. Pa. 2002), quoting Czurlanis v. Al banese,

721 F.2d 98, 103 (3d Cir. 1983). GCenerally, “speech discl osing
public officials’ msfeasance is protected while speech intended
to air personal grievances is not.” 1d., quoting Sw neford v.

Snyder County, 15 F.3d 1258, 1271 (3d Cir. 1994). As the Third

Circuit has found that conplaints of racial and/or sexual

di scrim nation and harassnent may constitute speech on a matter
of public concern as a matter of |aw, where the content of the
conplaints, if nmade public, “would be relevant to the

el ectorate’s evaluation of the performance of the office of an

el ected official,” we find that the plaintiffs here have pled

12



sufficient facts to satisfy the “public interest” requirenment for

pl eading a clai munder the First Amendnent. See, Azzaro V.

County of Allegheny, 110 F.3d 968, 978 (3d G r. 1997); Bianchi v.

Gty of Philadel phia, 183 F. Supp.2d 726, 745 (E.D. Pa. 2002).

Def endants’ argunment in favor of dismssal is as to the
second step of Plaintiff’s First Anmendnent claim? 1In this
regard, while they recogni ze that an adverse enpl oynent action
short of actual termnation is potentially actionable by a public
enpl oyee, Defendants contend that the actions which they
al l egedly undertook against the plaintiffs here were so trivial
as to not be adverse or actionabl e.

Determ ning whether a plaintiff’s First Amendnent rights
were adversely affected by retaliatory conduct is a fact
intensive inquiry focusing on the status of the speaker, the
status of the retaliator, the rel ationship between the speaker
and the retaliator and the nature of the retaliatory acts.

Brennan v. Norton, 350 F.3d 399, 419 (3d G r. 2003), quoting

Suarez Corp. v. Industries v. McGaw, 202 F.3d 676, 686 (4th Gr.

2000). Consequently, to properly bal ance these interests, courts

have required that the nature of the retaliatory acts commtted

2 This step actually contains two separable inquiries: “Did
t he defendants take an action adverse to the public enployee and,
if so, was the notivation for the action to retaliate against the
enpl oyee for the protected activity.” Miti v. Schmdt, No. 03-
1206, 96 Fed. Appx. 69, 74, 2004 U.S. App. LEXIS 7933, *12 (3d
Cir. April 21, 2004), quoting Merkle v. Upper Dublin School
District, 211 F.3d 782, 800, n.3 (3d G r. 2000).
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by a public enpl oyer be nore than de mninus or trivial. |d.
The critical question is whether the retaliatory act would be
likely to “deter a person of ordinary firmess” from exercising

his or her First Amendnent rights. Schneck v. Saucon Valley

School District, 340 F. Supp.2d 558, 569 (E.D.Pa. 2004), quoting

Suppan v. Dadonna, 203 F.3d 228, 235 (3d Cr. 2000). Thus, a

public enployer may be said to have adversely affected an

enpl oyee’ s First Amendnent rights when it refuses to rehire an
enpl oyee because of the exercise of those rights or when it makes
deci sions which relate to pronotion, transfer, recall and hiring,
based on the exercise of an enployee’s First Amendnent rights.

Brennan, supra., quoting Suarez, also supra. On the other hand,

courts have declined to find that an enployer’s actions have
adversely affected an enpl oyee’s exercise of his First Amendnent
rights where the enployer’s alleged retaliatory acts were
criticism false accusations, or verbal reprimands. |d. See

Al so, MKee v. Hart, Cv. A No. 3:CV-02-1910, 2004 U.S. Dist.

LEXIS 11685 at *24 (M D. Pa. Feb. 12, 2004); Young v. Bensal em

Township, Cv. A No. 04-1292, 2004 U.S. Dist. LEXIS 15412
(E.D.Pa. July 23, 2004).

In application of the preceding principles to the case at
hand, we woul d agree with the defendants that the publication of
the nmessage in the newspaper, the placenent of the condons, note

and bunper sticker upon Plaintiffs’ truck and the posting of the

14



phot ograph in the township building, are little nore than trivial
annoyances not severe enough to cause “reasonably hardy
individuals to refrain fromprotected activity.” Miti, 96 Fed.
Appx. at 74. However, Plaintiffs also aver that the defendants
underm ned Sgt. Schlichter’s authority as a commandi ng of ficer
and that Chief Waver engaged in “verbal tirades” against him
Al t hough we woul d agree with the defendants that these
al l egations | ack much detail and are very broad and sweeping in
nature, given that this matter is only at the initial pleading
stage, we believe they are sufficient to withstand a Rul e
12(b)(6) notion. We therefore shall deny the defendants’ notion
to dismss Counts I, VIl and XIl wth |eave to re-assert these
argunents via notion for sunmary judgnent.

Def endants al so assert that the plaintiffs’ claimin Count
Il of their conplaint that they were deprived of a liberty
interest protected by the Fourteenth Amendnent is factually
unsupported and therefore subject to di sm ssal.

The Fourteenth Amendnent forbids state actors from depriving
persons of life, liberty or property w thout due process of |aw.

Gardner v. McGoarty, No. 02-1984, 68 Fed. Appx. 307, 310, 2003

US App. LEXIS 11452 (3d Cr. June 9, 2003). Odinarily when a
plaintiff alleges that state actors have failed to provide
procedural due process, we nust determ ne “whether the asserted

i ndi vidual interests are enconpassed within the Fourteenth

15



Amendnent’ s protection of life, liberty or property,” and “if
protected interests are inplicated, we then nust deci de what

procedures constitute due process of law” 1d., quoting Robb v,.

Cty of Philadelphia, 733 F.2d 286, 292 (3d GCr. 1984). See

Al so, G kas v. Washington School District, 328 F.3d 731, 737 (3d

Cir. 2003). The procedural protections required by the Due
Process Ol ause are thus determned with reference to the
particular rights and interests at stake in a case. Gahamyv.

Cty of Philadel phia, No. 03-3372, 2005 U.S. App. LEXIS 4853 (3d

Cr. March 25, 2005) at *15, citing Washington v. Harper, 494

U S 210, 229, 110 S.Ct. 1028, 108 L.Ed.2d 178 (1990) and

Reynol ds v. Wagner, 128 F.3d 166, 179 (3d Cr. 1997).

To have a property interest in a job, a person nust have
nore than a unil ateral expectation of continued enpl oynent;
rather, he nust have a legitimate entitlenment to such continued

enpl oynent. Board of Regents of State Colleges v. Roth, 408 U S

564, 577, 92 S.Ct. 2701, 2709, 33 L.Ed.2d 548 (1972). Property
interests are not generally created by the Constitution but
rather are created and their dinensions defined by existing rules
or understandings that stem from an i ndependent source such as
state |l aw —rul es or understandi ngs that secure certain benefits
and that support clains of entitlenent to those benefits. |[d.

I n Pennsyl vania, a public enployee generally serves at the

pl easure of his enployer and thus has no legitimte entitl enment

16



to continued enploynent. Elnore v. Ceary, 399 F. 3d 279, 282 (3d

Cir. 2005). This is because a | ocal governnent in Pennsylvani a
such as a township cannot provide its enployees with tenure
status unless there exists express legislative authority for
doi ng so; thus, given the absence of explicit enabling

| egi sl ation fromthe Pennsyl vania General Assenbly, a township
such as Linerick cannot enploy its workers on anything other than
an at-will basis. El nore, 399 F.3d at 282-283.

In this case, the conplaint avers that Sgt. Schlichter was a
police officer enployed by Linmerick Township until he was
“caused” to be “constructively discharged fromthe Townshi p” by
virtue of the defendants’ alleged harassnment and retaliatory
actions. (Conpl aint, 50). In light of the Third Grcuit’s
holding in Elnore and given the absence of any other avernents
suggesting that Sgt. Schlichter had a legitimate entitlenent to
conti nued enploynent as a police officer, we find that he has
failed to state a claimfor deprivation of a property interest
W t hout due process of |aw.

O course, Plaintiff also alleges that the defendants’
actions deprived himof his liberty interest in his reputation
and enpl oynent position in that “[t] he forced
resignation...inposed upon hima stigma which foreclosed his
freedomto take advantage of future | aw enforcenent enpl oynent

opportunities and which seriously damaged his standing in the

17



community of his peers in his profession.” (Conplaint, 170).
Injury to reputation by itself is not a “liberty” interest

protected under the Fourteenth Amendnent. Siegert v. Glley, 500

U S 226, 233, 111 S.C. 1789, 1794, 114 L.Ed.2d 277 (1991),

citing Paul v. Davis, 424 U.S. 693, 708-709, 96 S.Ct. 1155, 47

L. Ed. 2d 405 (1976). Where, however, stigma to reputation is
acconpani ed by a deprivation of present or future enploynent, a

plaintiff may have a cogni zable liberty interest. See, Codd v.

Vel ger, 429 U.S. 624, 628, 97 S.Ct. 882, 51 L.Ed.2d 92 (1977);
Robb, 733 F.2d at 294. That interest, however, is not accorded
substantive due process protection; rather, the right accorded is
that of procedural due process or nore specifically the right to
an opportunity to refute the charges and cl ear one’ s nane.

Pul chaski v. School District of Springfield, 161 F. Supp.2d 395,

406 (E.D. Pa. 2001), citing, inter alia, Codd, 429 U S. at 627;
Paul , 424 U.S. at 710 and Roth, 408 U.S. at 573. Thus, a federal
constitutional claimarises not fromthe defamatory or

stigmati zati on conduct per se but fromthe denial of a name-
clearing hearing. 1d. It follows that to sustain a 81983
stigmati zation claim an aggrieved enpl oyee nust plead and prove
that he tinely requested a name-clearing hearing and that the

request was denied. 1d.; O Connell v. County of Northanpton, 79

F. Supp. 2d 529, 536 (E.D.Pa. 1999), citing Freeman v. MKellar,

795 F. Supp. 733, 739 (E. D.Pa. 1992)(“Even a discharged enpl oyee
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must allege that he tinely requested a hearing to clear his nanme
and that the request was denied.”)

Nowhere in the plaintiffs’ conplaint do they allege that
t hey requested a name-clearing hearing for Sgt. Schlichter or
that such request was denied. Consequently, we concl ude that
they have |likewise failed to state a claimfor deprivation of a
protected |iberty interest under the Fourteenth Anendnment. Count
Il is therefore dismssed inits entirety with prejudice.

B. Plaintiffs CaimuUnder Title VII (Count 111)

Def endants next nove to dismss Count |1l of the
plaintiffs’ conplaint, which alleges that the defendant township
created a hostile work environnent for and otherw se
di scrim nated agai nst Sgt. Schlichter because of and in
retaliation for his opposing and attenpting to renedy the hostile
wor k environnment of his co-worker Robin Scalisi.

Under Title VII1 of the Cvil R ghts Act of 1964, as anended,

42 U.S. C. 82000e-3(a),

It shall be an unlawful enploynent practice for an enpl oyer
to discrimnate against any of his enpl oyees or applicants
for enpl oynent...because he has opposed any practice nade an
unl awf ul enpl oynment practice by this subchapter, or because
he has nade a charge, testified, assisted, or participated
in any manner in an investigation, proceeding, or hearing

under this subchapter

In McDonnell Douglas Corp. v. Geen, 411 U S. 792, 93 S.Ct. 1817,

36 L.Ed.2d 668 (1973) and Texas Departnent of Community Affairs

v. Burdine, 450 U. S 248, 101 S.C. 1089, 67 L.Ed.2d 207 (1981),
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the U S. Supreme Court first set forth the basic allocations of
burdens and order of presentation of proof in a Title VII case
alleging discrimnatory treatment. First, the plaintiff has the
burden of proving by the preponderance of the evidence a prinma
facie case of discrimnation. Second, if the plaintiff succeeds
in proving the prima facie case, the burden shifts to the
defendant “to articulate sone |legitimte, nondiscrimnatory
reason for the enployee’s rejection. Third, should the defendant
carry this burden, the plaintiff nust then have an opportunity to
prove by a preponderance of the evidence that the legitimte
reasons offered by the defendant were not its true reasons, but
were a pretext for discrimnation. Burdine, 450 U S. at 252-253,

101 S.&. at 1093, quoting McDonnell Douglas, 411 U. S. at 802,

804. To establish a prima facie case, a plaintiff nmust show that
he belongs to a protected class, that he was qualified for but
was rejected for a job for which the enpl oyer was seeking
applicants, and that non-nenbers of the protected class were

treated nore favorably. MDonnell Douglas, 411 U S. at 802;

Burdi ne, 450 U.S. at 252-253.

In slight contrast, to establish a prima facie case of
hostile work environnent, a plaintiff nust show that (1) he
suffered intentional discrimnation because of his nenbership in
a protected class; (2) the discrimnation was pervasive and

regular; (3) the discrimnation detrinmentally affected him (4)
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the discrimnation would detrinentally affect a reasonabl e person
of the sanme protected class in that position; and (5) the

exi stence of respondeat superior liability. Verdin v. Weks

Marine, Inc., No. 03-4571, 2005 U. S. App. LEXIS 2649 at *7-8 (3d

Cr. Feb. 16, 2005); Kunin v. Sears Roebuck & Co., 175 F. 3d 289,

293 (3d Cr. 1999). Factors which may indicate a hostile work
envi ronment include: “the frequency of the discrimnatory
conduct; its severity; whether it is physically threatening or
humliating, or a nere offensive utterance; and whether it
unreasonably interferes with an enpl oyee’s work performance.”

Sherrod v. Phil adel phia Gas Wrks, No. 02-2153, 57 Fed. Appx. 68,

75, 2003 U.S. App. LEXIS 1428 at *18-19 (3d Gir. Jan. 29, 2003),

quoting Harris v. Forklift Systenms, Inc., 510 U. S 17, 23, 114

S.C. 367, 126 L.Ed.2d 295 (1993). To establish a hostile work
environment, a plaintiff nust show harassi ng behavi or
“sufficiently severe or pervasive to alter the conditions of

enpl oynent.” Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57,

67, 106 S.Ct. 2399, 92 L.Ed.2d 49 (1986).

To make out a prina facie claimfor retaliation under Title
VIl, a plaintiff nust denonstrate that (1) he engaged in
protected activity; (2) the defendant took an adverse enpl oynent
action against him and (3) that a causal link exists between the

protected activity and the adverse action. Kidd v. MBNA Anerica

Bank, N.A., No. 02-4011, 93 Fed. Appx. 399, 401, 2004 U S. D st.
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LEXIS 5694 at *6 (3d Cr. March 25, 2004), citing Kachmar v.

Sungard Data Systens, Inc., 109 F.3d 173 (3d Gr. 1999); Sherrod

57 Fed. Appx. at 77.

It should al so be noted that under the constructive
di scharge doctrine, an enployee’s reasonabl e decision to resign
because of unendurable working conditions is assimlated to a

formal discharge for renedial purposes. Pennsylvania State

Police v. Suders, 542 U. S. 129, 124 S. . 2342, 2351, 159 L.Ed.2d

204 (2004). The inquiry is objective: did working conditions
becone so intolerable that a reasonabl e person in the enpl oyee’s
position would have felt conpelled to resign? |1d.

In application of the foregoing, again it appears that the
plaintiffs base their retaliation and hostile work environnment
claimon the publication of a Valentine’ s Day nessage in the
| ocal newspaper, the placenent of a bunper sticker, hotel key and
a condomon the plaintiffs’ truck, and on the mailing and posting
of the superinposed photograph over a six-nonth period of tine.
Wil e these incidents are clearly rude and inappropriate, we do
not find themto be sufficiently severe as to alter the terns of
the plaintiff’s enploynent or to render his working conditions so
intolerable that a reasonable person in his position would have
felt conpelled to resign. Accordingly, and in as nuch as the
conplaint also fails to allege that these actions were taken as

the result of the plaintiff being a nenber of a protected cl ass,
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we find that Count IIl fails to state a claimfor an actionable
hostil e work environnment or for retaliation under Title VII.

C. Plaintiffs’ Cains Under 42 U.S.C. 881985 and 1986

Def endants next nove to dismss Counts IV and V of the
conpl ai nt, which endeavor to plead clainms for relief under
Sections 1985 and 1986 of the G vil Rights Act. As Plaintiffs
agree that their conplaint fails to plead viable causes of action
under these Sections, Counts IV and V of the Conplaint are
di sm ssed with prejudice.

D. Plaintiffs’ Caimunder 42 U S. C. 81988

Def endants contend that Count VI of the Conplaint should
al so be dism ssed as Section 1988 does not give rise to an
i ndependent cause of action. The law is clear and Plaintiffs
agree that Section 1988 does not create an independent federal
cause of action; it is nerely intended to conpl enent the various
acts which do create federal causes of action for the violation

of civil rights. Moor v. County of Alaneda, 411 U S. 693, 702,

93 S .. 1785, 1791-1792, 36 L.Ed.2d 596 (1973); Turnstall v.

Ofice of Judicial Support, 820 F.2d 631, 633 (3d Gr. 1987);

Petaccio v. Davis, Gv. A No. 02-2098, 2002 U S. Dst. LEXIS

20289 at *9 (E.D.Pa. Cct. 9, 2002). Accordingly, and since the
plaintiffs have included demands for reasonable costs and
attorney’s fees in all of the other counts of their conplaint, we

find Count VI duplicative of relief previously sought. Count Vi
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is therefore also dism ssed with prejudice.

E. Plaintiffs’ State Law Caimfor Cvil Conspiracy

Def endant s next seek dism ssal of Plaintiffs’ claimunder
Pennsyl vania conmon |aw for civil conspiracy.

I n Pennsylvania, to state a cause of action for civil
conspiracy, the following elements are required: (1) a
conbi nation of two or nore persons acting with a common pur pose
to do an unlawful act or to do a |lawful act by unlawful neans or
for an unl awful purpose; (2) an overt act done in pursuance of
t he comon purpose; and (3) actual |egal damage. Genera

Refractories Conpany v. Fireman's Fund | nsurance Company, 337

F.3d 297, 313 (3d Gr. 2003). A claimof civil conspiracy cannot

be pled without also alleging an underlying tort. Boyanowski V.

Capital Area Internediate Unit, 215 F.3d 396, 405 (3d Cr. 2000),

citing, inter alia, In re Othopedic Bone Screw Products

Liability Litigation, 193 F.3d 781, 789, n.1 (3d Gr. 1999) and

Nix v. Tenple University, 408 Pa. Super. 369, 569 A 2d 1132, 1137

(1991).
In Count VIII, the plaintiffs allege that:

113. The aforesaid Defendants in this count of this
conplaint entered into a conspiracy to deprive nenbers
of this community of their civil rights for the
mal i ci ous purpose and bias notives of co-Defendants.

114. There (sic) aforesaid Defendants shared in a general
notive to conceal the m sconduct of co-Defendants and
to deprive nenbers of the community of their
constitutional rights.

115. One or nore of the Defendants participating in this
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conspiracy did in fact deprive nenbers of the community
of their civil rights, including deprivation of
Plaintiff’s Gvil rights by Defendants as alleged in
this Conplaint, in furtherance of the conspiracy

bet ween t hese Def endants.

It is well established that a private actor and a public
actor working in concert can forma civil conspiracy to violate
an individual’s civil rights under section 1983 but in order to
do so, the plaintiffs nmust plead the circunstances of the alleged
wong with particularity so as to place the defendants on notice
of the precise m sconduct with which they are charged. Hennessy

v. Santiago, 708 A 2d 1269, 1277 (Pa. Super. 1998), citing

Adi ckes v. Kress & Co., 398 U. S. 144, 150-152, 90 S.C. 1598, 26

L. Ed. 2d 142 (1970), Rose v. Bartle, 871 F.2d 331, 366 (3d G

1987) and Labal okie v. Capitol Area Internediate Unit, 926

F. Supp. 503, 508-509 (M D. Pa. 1996). Only allegations of
conspiracy which are particularized, such as those addressing (1)
the period of the conspiracy, (2) the object of the conspiracy,
and (3) certain actions of the alleged conspirators taken to

achi eve that purpose, wll be deened sufficient. |[d.

In application of the foregoing, we find that the
Plaintiffs’ pleading in this matter clearly fails to aver the
requi site elenents to state a clai mupon which relief may be
granted for civil conspiracy. Furthernore, under the
Pennsyl vania Political Subdivision Tort Cains Act, 42 Pa.C. S.

88541, “[e]xcept as otherwi se provided in this subchapter, no
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| ocal agency shall be |liable for any damages on account of any
injury to a person or property caused by any act of the |ocal
agency or an enpl oyee thereof or any other person.”® As noted,
there are exceptions to this general grant of imunity. Under 42
Pa.C. S. 88542(a), a party seeking to recover against a |ocal
agency or its enployee(s) acting within the scope of his or her
office or duties, nust plead and prove that he has a common | aw
or statutory cause of action in negligence against the |ocal
agency and that the | ocal agency’ s alleged act of negligence

whi ch caused the injury conplained of falls within one the
foll ow ng categories enunerated in Section 8542(b): (1) vehicle
liability, (2) care, custody or control of personal property, (3)
real property, (4) trees, traffic controls and street |ighting,
(5) utility service facilities, (6) streets, (7) sidewal ks, and
(8) care, custody or control of animals. Gven that the tort of
civil conspiracy does not fall within any of the statutorily-
prescribed categories and is not a cause of action sounding in
negligence, Count VIII is also properly dism ssed against the
township and all of the other defendants in their official

capacities.

3 A “local agency” is defined under the Act as “[a]
government unit other than the Commonweal th governnent. The term
includes an internmediate unit.” Linmerick Township is thus a
| ocal agency within the nmeaning of the Tort Cains Act and is
generally imune fromsuit, together with its enpl oyees. See
Al so, 42 Pa.C. S. 88545.

26



F. Plaintiffs’ daimuUnder the Pennsylvania Constitution

In Count XIlI, Plaintiffs endeavor to state a cause of
action on the grounds that the defendants “individually and in
concert have violated Plaintiffs’ rights under the Pennsylvani a
Constitution, and particularly the Declaration of R ghts which
explicitly stated that “all power being originally inherent in,
and consequently derived from the people; therefore all officers
of the governnent, whether |egislative or executive, are their
trustee and servants, and at all tinmes accountable to them..”
(Conpl ai nt, 9148).

The Supreme Court of Pennsylvania has not ruled on the issue
of whether there is a private cause of action for damages under
the state Constitution and the majority of the federal courts in
this Grcuit that have considered the issue have concl uded that
there is no such right under the Pennsylvania Constitution. See,

e.qg., Ryan v. General Machine Products, 277 F.Supp.2d 585, 595

(E.D.Pa. 2003) and Douris v. Schweiker, 229 F. Supp.2d 391, 405

(E.D. Pa. 2002) and the cases cited therein. W shall therefore
grant the defendants’ notion to dismss Count XlIl of the
conplaint as well.

G Plaintiffs’ Clains for Invasion of Privacy

In Counts I X and XI, Plaintiffs assert that Defendants
Weaver, Moore and John Doe invaded their privacy by intruding

upon their solitude and secl usion and published information which

27



pl aced themin a false |ight.
The right of privacy is a qualified right to be | et al one,
and to be actionable the invasion of that right nust be unl awf ul

or unjustifiable. Primus v. Burnosky, GCv. A No. 02-713, 2003

US Dist. LEXIS 6713 at *40 (E.D. Pa. April 17, 2003), citing

Lynch v. Johnston, 76 Pa. CmmMth. 8, 463 A 2d 87 (1983). There

are four types of invasion of privacy in Pennsylvania: (1)
publicity given to private life; (2) intrusion upon seclusion;
(3) appropriation of nane or |ikeness; and (4) publicity placing

a person in a false light. Tucker v. Merck & Co., No. 03-2616,

102 Fed. Appx. 247, 256, 2004 U.S. App. LEXIS 13347 at *21 (3d

Cir. June 29, 2004), citing Vogel v. WT. Gant Co., 458 Pa. 124,

327 A 2d 133, 136 (1974). The Suprene Court of Pennsyl vani a has
adopted the Restatenent’s definition of invasion of privacy and
t hus adheres to the Restatenment’s definition of the sub-tort of
i nvasi on of privacy, false |ight:
One who gives publicity to a matter concerni ng anot her that
pl aces the other before the public in a false light is
subject to liability to the other for invasion of privacy,
i f

(a) the false light in which the other was placed woul d be
hi ghly offensive to a reasonabl e person, and

(b) the actor had know edge of or acted in reckless
disregard as to the falsity of the publicized matter and the
false light in which the other would be pl aced.

Fanelle v. Lojack Corporation, Cv. A No. 99-4292, 2000 U.S.

Dist. LEXIS 17767 at *30 (E. D.Pa. Dec. 7, 2000), citing
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Rest at enent (Second) of Torts, 8652E (1977) and Vogel, 458 Pa. at
129, n. 9. Stated otherwi se, the tort of false light/invasion of
privacy involves “publicity that unreasonably places the other in

a false light before the public.” Rush v. Phil adel phia

Newspapers, Inc., 732 A 2d 648, 654 (Pa. Super. 1999), quoting

Strickland v. University of Scranton, 700 A 2d 979, 987 (Pa.

Super. 1997) and Curran v. Children’s Services Center of Wom ng

County, Inc., 396 Pa. Super. 29, 578 A 2d 8, 12 (1990). A cause

of action for invasion of privacy wll be found where a nmmjor

m srepresentation of a person’s character, history, activities or
beliefs is made that could reasonably be expected to cause a
reasonable man to take serious offense. 1d. The elenents to be
proven are publicity, given to private facts, which would be

hi ghly offensive to a reasonabl e person and which are not of

| egitimate concern to the public. 1d.

Pennsyl vani a has al so adopted the definition for intrusion
upon seclusion invasion of privacy set forth by the Restatenent
(Second) of Torts, 8652B:

One who intentionally intrudes, physically or otherw se,

upon the solitude or seclusion of another or his private

affairs or concerns, is subject to liability to the other
for invasion of his privacy if the intrusion would be highly

of fensive to a reasonabl e person.

Larsen v. Phil adel phia Newspapers, Inc., 375 Pa. Super. 66, 543

A.2d 1181 (1988), citing Marks v. Bell Tel ephone Co. of

Pennsyl vani a, 460 Pa. 73, 331 A 2d 424 (1975). To maintain a
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claimfor intrusion upon seclusion, a plaintiff nust plead and
prove that (1) there was an intentional intrusion, (2) upon the
solitude or seclusion of the plaintiff, or his private affairs or
concerns, and (3) that the intrusion was substantial and (4)

hi ghly of fensive. Tucker, 102 Fed. Appx. at *21.

In this case, the plaintiffs allege that Defendants Waver
and Moore published a Valentine’'s Day nessage in the |ocal
newspaper and posted a photograph with superinposed | anguage over
it essentially accusing Sgt. Schlichter of having an extra-
marital affair with Robin Scalisi. Assuming the falsity of this
accusation, we find these allegations to be sufficient to plead
clainms for false light and intrusion upon seclusion invasion of
privacy agai nst Defendants Waver and Moore only.*

H. Plaintiffs’ Cainms for Intentional Infliction
of Enptional Distress

Finally, Plaintiffs also contend that in publishing the
phot ogr aph and newspaper nessage, placing the bunper sticker, key
and condonms on Plaintiffs’ truck and in undermning Plaintiffs’
authority as a police supervisor, Defendants Waver and More

acted intentionally and for the purpose of causing Plaintiffs

4 Count Xl charges false |ight invasion of privacy against
all of the defendants. Guven that this tort does not fall within
any of the exceptions to governmental immunity set forth in 42
Pa.C. S. 88542(b), we find that the conplaint fails to plead a
vi abl e cl ai magainst Linerick Township or any of the other
townshi p defendants save for Mbore and Weaver, the individual
al | eged act ors.
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enotional distress.

Al though the tort of intentional infliction of enotional
di stress has been acknow edged but never fornmally adopted by the
Pennsyl vani a Suprenme Court, the Pennsylvania Suprenme Court has
held that /f the tort were adopted, it would require that “the
conduct nust be so outrageous in character, and so extrene in
degree, as to go beyond all possible bounds of decency, and to be
regarded as atrocious and utterly intolerable in a civilized

society.” See, Hoy v. Angelone, 554 Pa. 134, 151, 720 A 2d 745,

754 (1998), quoting with approval, Buczek v. First National Bank

of Mfflintown, 366 Pa. Super. 551, 558, 531 A 2d 1122, 1125

(1987); Kazatsky v. King David Menorial Park, 515 Pa. 183, 184,

527 A 2d 988, 989 (1987). See Also, Taylor v. Albert Einstein

Medi cal Center, 562 Pa. 176, 181, 754 A 2d 650, 652 (2000).

Moreover, “it is extrenely rare to find conduct in the enpl oynent
context that will rise to the |evel of outrageousness necessary
to provide a basis for recovery for the tort of intentional

infliction of enotional distress.” EEOCC v. Federal Express

Corp., CGv. A No. 1:02-Cv-1194, 2005 U. S. Dist. LEXI S 5835 at

*24-25 (M D. Pa. Jan. 13, 2005), quoting Cox v. Keystone Carbon

Co., 861 F.2d 390, 395 (3d GCr. 1988).
I n eval uating the conduct conplained of here in the context
of the preceding principles, we find that while it is undeniably

i nappropriate, unprofessional and in poor taste, we cannot find
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that it is so extrene and outrageous in character as to neet the
threshold for an intentional infliction of enotional distress
claim W shall therefore grant the notion to dismss Count X as
wel | .

For all of the preceding reasons, the defendants’ notion to

dismss is partially granted pursuant to the annexed order.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM SCHLI CHTER and : CVIL ACTI ON
BARBARA SCHLI CHTER )

vs. . NO. 04- CV- 4229
LI MERI CK TOANSHI P, W DOUGLAS
WEAVER, OFFI CER ADAM MOCRE, :
WALTER ZAREMBA, TOWNSHI P
MANACER, KEN SPERRI NG,
TOWNSHI P SUPERVI SOR, JOSEPH
GRECO, TOMNSHI P SUPERVI SCR,
THOVAS DEBELLO, TOWNSHI P
SUPERVI SOR, FRANK GRANT, ;
TOWNSHI P SUPERVI SOR, FREDERI CK:
FI DLER, TOMANSHI P SUPERVI SCR,
and JOHN DOE
ORDER

AND NOW this day of April, 2005, upon
consi deration of Defendants’ Mdtion to Dismss Plaintiffs’
Conmpl aint and Plaintiffs’ Response thereto, it is hereby ORDERED
that the Motion is GRANTED I N PART and DENI ED I N PART and Counts
e, i, 1V, vV, Vi, iIl, X and XIlIl are DISM SSED in their
entirety and Counts | X and XI are DI SM SSED as agai nst Defendants
Li meri ck Townshi p, Walter Zarenba, Ken Sperring, Joseph G eco,
Thomas DeBel |l o, Frank Grant and Frederick Fidler only. 1In al

ot her respects, the Mtion is DEN ED.

BY THE COURT:

J. CURTI S JOYNER, J.
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