INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA ) CRIMINAL ACTION
V.
COREY KEMP, et d. : NO. 04-370-02, 03, 04, 05, 06

MEMORANDUM RE TRIAL ORDER NO. 20

Baylson, J. April 21, 2005

This Memorandum is being prepared in light of the appeal of Philadel phia Newspapers,
Inc. (“PNI”) filed on April 19, 2005, from an Order of this Court denying PNI’s motion for
access to juror notes and the transcript of proceedings concerning those notes.
l. Backqground

This caseisacomplex crimina matter in which there were originally twelve defendants.
The indictment charged severa defendants with conspiracy to commit honest services fraud and
other defendants with various other substantive crimes. Of the original twelve defendants, one
(Ronald A. White) is deceased, five pleaded guilty, one was acquitted in a separate trial, and five
are on trial asthis Memorandum is prepared. Jury selection took place on February 14-15, 2005,
and testimony began on February 22, 2005. After more than seven weeks of testimony, the jury
began its deliberations on April 13, 2005 and they are continuing. The jury has ninety (90)
separate verdicts to consider.

PNI was granted |eave to intervene by Pretrial Order No. 5, dated September 22, 2004. In
aMemorandum of the same date, this Court supported PNI’s position by denying the

government’ s motion for a protective order restricting defense counsel from disclosing discovery
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materials. See U.S. v. White, 2004 WL 2399731 (E.D. Pa. Sept. 22, 2004). Subsequently, by
Order dated January 21, 2005, and Memorandum dated the same date, this Court denied PNI’s
motion for immediate unsealing of exhibits to a pretrial motion filed by two defendants, pending
completion of thetrial of the one defendant who was acquitted, and a decision on the pending
pretrial motion (Doc. No. 369). In a31 page (apparently unreported) Memorandum, the Court
reviewed the law on First Amendment media rights, and the common law right of public access,
which largely concerned the pretrial release of Title Il materials, and that discussion will not be
repeated in this Memorandum. Subsequently, by Order dated February 10, 2005 (Doc. No. 438)
and pursuant to a Memorandum of the same date, U.S. v. Kemp, 2005 WL 352700 (E.D. Pa. Feb.
10, 2005), this Court ordered that restrictions on the release of Title 11 materials would be lifted
as of February 16, 2005, the date on which the government was ordered to file its pretrial
exhibits.

The Court also notes, as background, that there has been extensive media coverage of this
case. The proceedings, both in the pretrial matters and at trial, have received virtually daily
media coverage in newspaper, radio and television. The charges in the indictment make serious
alegations of public corruption at high levels within the City of Philadelphia s government.

[. Notes from Jurors and Findings

On Wednesday, April 13, 2005, the Court received arequest from the jury for further
instructions on money laundering. The Court gave the additional instructions as requested. On
Monday, April 18, 2005, the Court received two notes, both dated at 1:15 p.m. These notes have
been sedled and the originals are in the same envel ope as the sealed portion of this Memorandum.

No copies of these notes have been made.



The first note was from the Foreman and it was attached to another note from another
juror. The Foreman’s notein part requested additional instructions on three points: intent,
reasonabl e doubt and conspiracy. The Foreman’s note further indicated that reading the jury
instructions, which the Court had given the jury in typewritten form, is “confusing rather than
clarifying issues for the jurors. We need an ‘off the record’ layman term explanation or we are
going to be spinning our wheels.” In response to these notes, which were reviewed with counsel
in camera, the Court decided to give the jury further instructions on intent, reasonable doubt and
conspiracy, and proceeded to do so on the afternoon of April 18, 2005.

At that time, following instructions, counsel for PNI appeared, having been invited to
come to the courthouse in view of the fact that members of the media had made it known to the
Court’s Deputy Clerk their objection to not receiving the actual juror notes. At that time, the
Court denied arequest from PNI’s counsel that the Court release the juror notes.*

On the morning of April 19, 2005, the Court received two additional notes from jurors,
both dated at 10:35 am.

PNI’s counsel appeared at the Court and restated his position that the Court was under an
obligation to release the juror notes and the transcripts of any proceedings relating to such notes.

The Court declined to do so.

After reviewing the case law, the Court realizes that thereis Third Circuit precedent
suggesting that atrial court should, prior to closing any proceedings, make appropriate findings.
Candidly, the undersigned was not aware that such findings needed to be made before the closure
order was entered, but upon reviewing the cases, the undersigned issued a two-page Order on the
afternoon of April 19, 2005 which made initial findings supporting the closure. Upon further
consideration, additional findings are being made in this Memorandum. The Court notes that
when PNI’s counsel appeared on April 18, 2005, he did not have any specific authorities, but
presented additional authorities on April 19, 2005, which the Court has carefully considered
before issuing this Memorandum.
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The Court issued a two-page Memorandum and Order at the close of business on Apiril
19, 2005, reviewing in general terms that the juror notes concerned the conduct of their
deliberations, had nothing to do with the guilt or innocence of any defendant, and that the jury
had not indicated any problem with continuing deliberations.

The undersigned made specific findings that the deliberative process of the jury was
assisted by conducting these proceedings in camera, that applying the test of “logic and
experience,” jury deliberations in the case would be inhibited and possibly adversely impacted if
the discussions with counsel and/or jurors were conducted in open court or if the transcripts were
unsealed. The undersigned further found that making these matters public would likely inhibit
further jury questions. The undersigned likened the proceedings concerning the jurors notesto
be an extension of jury deliberations which are, of course, held in secret. The Court also noted
that PNI had not then, and has still not, presented any case precedent supporting its position that
proceedings such as those which have taken place in this case are subject to the public right of
access.

This Court concludes that the decision not to release the juror notes to the media, and to
maintain the transcripts of the proceedings with counsel and also the individual voir dire with the
jurors, as sealed, was sound, inasmuch as the jury is continuing to deliberate. The Court believes
that releasing this information to the public could have an adverse effect on continued
deliberations and the ability of thisjury to reach averdict.

[1. No Common L aw Right of Access Existsto these Proceedings

This Court has summarized in its prior opinions noted above the common law right of

access on which PNI relies. This Court has been supportive of the media' s right of accessto
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proceedings on this case, as reviewed in the prior Memoranda referenced above. Inrulingin
favor of Intervenor PNI on several occasions, the Court has rejected the arguments of both the
government and defendants seeking to restrict public access to information about this case.
However, this Court concludes that the case law of the Third Circuit and other circuits
authorized this Court to not release the notes, at least while the jury continues its deliberations.

See Government of the Virgin Islands v. Dowling, 814 F.2d 134 (3d Cir. 1987) (expressing the

preference for individual, in camera questioning of possibly-tainted juror and reiterating trial

judge’ s wide discretion); see aso United States v. Gurney, 558 F.2d 1202, 1210 (5th Cir.

1977)(concluding that the press had no right of access to written communications between the

judge and jury during deliberations); United States v. Edwards, 823 F.2d 111 (5th Cir. 1987)

(affirming the actions of thetrial court and holding that for First Amendment purposes, no
presumption of openness attached to the district court’s midtrial questioning of the jurors because
there was an interest in preserving the jury as an impartial, functioning, deliberative body); In re

Globe Newspaper Co., 920 F.2d 88, 94 (1st Cir. 1990) (“It is undisputed that the secrecy of jury

deliberations fosters free, open and candid debate in reaching adecision.”).

This Court finds U.S. v. Edwards, 823 F.2d 111 (5th Cir. 1987), particularly instructive.

In Edwards, thetria court was alerted that the jury had been exposed to some extra-record
information. The district court questioned the jurorsin chambers, did not excuse the jurors,
ordered the record sealed, and prohibited public comments about the issue. On appeal, the Fifth
Circuit affirmed the actions of the trial court and highlighted the problems with conducting
individualized voir dire in open court:

The potentialy divisive effects on relationships between jurors
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would be exacerbated by a“public hearing.” If involved jurors are
retained, the reservoir of goodwill between jurors, so important to
reaching group consensus, is drained, thus increasing the potential
that deliberations will end with ahungjury. . .

If the questioning of impaneled jurors were held in open court,
thereis asubstantial probability that what may have begun as a
“tempest in ateapot” will end in amistrial, ahung jury, or a
reversal on appeal. The interest in preserving the jury as an
impartial, functioning, deliberative body is not only a higher value
than that served by openness here, it is a sine qua non of our
system of criminal justice as envisioned in the sixth and seventh
amendments. Thus, for first amendment purposes, no presumption
of openness attaches to proceedings involving the midtrial
guestioning of jurors. It follows that the trial judge did not err in
failing to provide a preclosure hearing.

Edwards, 823 F.2d at 116-117.
With regard to importance of not intruding upon jury deliberations, the Supreme Court
has also stated:
Freedom of debate might be stifled and independence of thought
checked if jurors were made to feel that their arguments and ballots
were to be freely published to theworld . . . No doubt the need is
weighty that conduct in the jury room shall be untrammeled by the
fear of embarrassing publicity.

Clark v. United States, 289 U.S. 1, 13 (1933) (sustaining a judgment affirming petitioner’s

conviction).
The case law clearly holds that the right of public access, even assuming it appliesto the
present in camera proceedings, is not absolute, as this Court concluded in the prior Memoranda.
There is no more tender time in the entire trial than jury deliberations. PNI does not
challenge the right of courtsto require that jury deliberations be held in confidence and behind

closed doors. Just as appellate judges and Supreme Court Justices deliberate in private, so do



tria jurors. When the deliberative process appeared threatened, as the undersigned perceived it
was threatened in this case on the morning of April 19, 2005, after consultation with all counse,
the Court elected to conduct an individua voir dire of the jurors.

The Court does not believe that making these matters public while the jury is deliberating
serves any useful purpose concerning the administration of justice. Just asthereisno right of
access to the jury’ s deliberations while they are deliberating, the Court believes that thereis no
right of access to problems which the jurors perceived were preventing them from deliberating as
per their sworn duty. The issues discussed in the juror notes created serious cause for concern by
the Court, but revealing the underlying facts to the public would have hindered, rather than
improved, the situation. The Court found as afact that releasing this matter would inhibit the
jury deliberations continuing and would also inhibit further questions the jurors might want to
ask.

The Court has no reason to believe that any juror is violating the Court’ s instructions not
to read or to listen to any extra-record matter concerning the case. However, on many days, this
case is aprominent page-one, “above the fold” headline or is the lead story on local radio and
television. Once the sealed information is released, this Court has no control over how the media
reportsit. It ispossiblethat some juror, however inadvertently and unwillingly, will come into
contact with some of the publicity, either personally or vicarioudly. If such a“screaming
headline” were to face ajuror as the juror walked or drove by a corner newspaper vending
machine, or came off of atrain or subway, and it divulged one or more of the comments that the
jurors had made in the notes or to the Court in camera, and which the jurors had reason to believe

would remain confidential, this could have a disastrous effect, and possibly a terminating effect,
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on the jury deliberations, and could be prejudicial to the right of defendantsto afair trial.

PNI relies heavily on United Statesv. Antar, 38 F.3d 1348 (3d Cir. 1994) in support of its

position that there is a public right of access to the proceedings under discussion. However,
Antar involved the sealing of juror identifying information in a pretrial context, whereas this case
involves juror notes concerning the conduct of the jury deliberations and their impact on the
deliberative process. Thus, Antar is distinguishable on its facts, asis Simone, the case on which
PNI principaly reliesfor its assertion of aright of public access. Despite PNI's heavy reliance

on Antar and Simone, these cases do not provide arule of decision for this case.

Notwithstanding the rhetoric of PNI’s counsel, there is no case precedent supporting PNI’s legal
argument for aright of public access to the Court’s communications with counsel and the jury on
the conduct of deliberations, particularly as reflected in the facts of this case, detailed in the
sealed portion of this supplement Memorandum.

The most obvious and critical distinction is that neither Antar nor Simone involve the

most sensitive aspect of acriminal trial —the jury’s deliberations. Assuming thereis no right of
public access, this Court acted properly in denying PNI’ s request for copies of the juror notes and
access to the discussions with counsel and/or the transcript thereof.

The Court also notes that there is awell recognized privilegein civil casesfor the

deliberative process, thus protecting it from discovery. See Department of the Interior and

Bureau of Indian Affairsv. Klamath Water Users Protective Association, 532 U.S. 1 (2001) and

Redland Soccer Club, Inc. v. Department of the Army, 55 F.3d 827 (3d Cir. 1995). The Court

finds that this privilege is further grounds for supporting the Court’s decision to hold the jurors

notes confidential, as reflecting the jurors’ deliberative privilege, and aso to conduct the voir
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direwith individual jurors pursuant to a sealed transcript as a necessary adjunct to the
deliberative process privilege.
V.  Assuming Arguendo Therelsa Right of Accessto These Proceedings,

the Court Has Discretion to Find, and Has Found, that the Right of
Access | s Outweighed by Other Important Factors

The Court concludes that the assumed right of public access to the juror notesis not so
great that it should outweigh, threaten and overcome the interest that the parties and the public
havein afair trial and in thisjury reaching a verdict, assuming it can and will do so by each juror
following his or her oath. Tremendous delay and expense would encompass a new trial which
might result because of the publicity, if one or more the jurors decides, because their private
comments became public, not to deliberate any further or to deliberately disagree with other
jurors so asto cause amistrial.

Assuming arguendo that aright of public access exists, the dispute is not ended. The
cases make clear that aright of access can be overcome provided the trial court makes specific
findings showing a compelling necessity for closure which outweighs the right of access, and that
this Court has adopted the least restrictive means of accomplishing the goal of balancing access
with other compelling necessities.

The Third Circuit has required trial courts to make specific individualized findings
regarding necessity and least restrictive means when restricting the right of access. “[A] court
must carefully articulate specific and tangible, rather than vague and indeterminate, threats to the

values which the court finds override the right of access.” United Statesv. Antar, 38 F.3d 1348,

1351 (3d Cir. 1994). In Antar, the trial court sealed the transcript of the pre-trial voir dire

proceedings as well as other portions of the public record containing juror identifying
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information. Thiswas done sua sponte. Thetrial court did not hold a hearing on the matter and
did not make any findings. Id. at 1352. The Third Circuit found that:

there exists a presumptive right of accessto voir dire proceedings.

Thisright of access may not be abridged absent the satisfaction of

substantive and procedural protections. On the substantive side, a

court ordering closure must first establish that the competing

interest asserted is not only “compelling,” but also that it

outweighs the First Amendment right of access. Second, it must

determine that the limitations imposed are both necessary to and

effective in protecting that interest. One part of establishing the

necessity of alimitation is a consideration of aternative measures

and a showing that the limitation adopted is the least restrictive

means of accomplishing the goal. On the procedural side, these

determinations must be covered by specific, individualized

findings articulated on the record before closure is effected.
Id. at 1359 (internal citations omitted). The Third Circuit reversed the sealing of the transcripts
because the trial court failed to satisfy its burden of placing findings on the record which clearly
established that closure was necessary to protect an overriding interest and that it was the least
restrictive means of accomplishing the goal. Id.

This case, like Antar, presents a*“tension between two issues of critical constitutional
concern: the need to protect the confidentiality of jurors’ deliberations while, at the same time,
guaranteeing the right of the press and the public to have access to court proceedings.” 1d. at
1350.

Guided by Antar, this Court has made findings in two separate categories. Thefirst are
those findings that do not necessitate revealing the notes from the jurors and the discussions with
individual jurors as set forth below. The second set of findings are those that require discussion

of the contents of the juror notes and the voir dire with the jury, which are set forth in the sealed

portion of this Memorandum.
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Initially, the Court notes that it may have been preferable for the Court to have set forth
these reasons before, or at the same time, the Court denied the request for access by
representatives of PNI. Third Circuit precedent suggests that these findings should be made
before or at the time that proceedings are closed. Candidly, the undersigned was not aware of
this requirement until researching the case law. But the delay was not prejudicial for two
reasons.

First, the Court wanted, as it indicated to PNI counsel, to research the law and to receive
authorities from PNI supporting its position. Although PNI made its position known on the
afternoon of April 18, 2005, it did not have any case support at that time except the Simone case,
which the Court believesis thoroughly distinguishable. The Court did not receive PNI’ s |etter
brief until midday on April 19, 2005. The Court reviewed the cases and issued its two-page
Memorandum at approximately 4:00 p.m. on April 19, which made findings supporting the
Court’s position. However, a second factor is that the Court wanted the jury deliberations to
proceed and that terminating the jury proceedings, or sending the jury home while the Court
considered thisissue, would have been an unwise expression of dissatisfaction with the jury, or
could have caused some jurors to lose interest in the deliberative process. Under al the
circumstances, the Court concluded it should immediately review the juror notes with counsel in
camera, and have the individual voir dire with members of the jury, also in camera, with
defendants and defense counsel present. In thisway, the deliberations would be only briefly
interrupted and could then proceed. The Court believes that the wisdom of its proceeding in this
fashion isjustified as reflected in the note from the jury Foreman at 2:25 p.m. on April 20, 2005,

which states: “Also, the meeting in your chambers has helped facilitate the deliberations.”
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The factors that the Court has relied upon for its decision to deny media access are as
follows:

First, the Court believes that the jurors’ issues, as expressed in the notes from the jurors,
if made in a public forum, would have chilled continuing candid exchange among the jurors.

Second, the Court finds that having the jurors' notes and responses to the Court’s
guestions made public would have chilled further questions. In this connection, the Court did
receive three specific questions at 2:25 p.m. on April 20, 2005, to which the Court responded
after hearing from counsel on the morning of April 21, 2005.

Third, as noted above, the Court believes that notwithstanding efforts of this Court and
the individual jurors not to receive any information from outside sources, in a case of this nature
where there is constant media coverage, thisis a substantial risk, as to which the Court must take
precautions, to prevent the jury from being exposed. If the jury was exposed to coverage of
matters that take place in the courtroom, while undesirable, it may not be necessarily prejudicial.
However, if thejurors candid and confidential comments to the Court about the conduct of jury
deliberations are themselves made public, the Court finds that there would be a substantial risk to
effective continued deliberations among the jurors. Although PNI can downplay the risk of this
occurring, this Court frankly disagrees and believesit is more important that the Court remain
vigilant against the possibility of this happening. This requires that the contents of the jurors
notes and the discussions with counsel and the jurors on the topic of the conduct of the jury
deliberations remain confidential.

Lastly, the Court notes the policy reasons as set forth below.

Considering the issue of least restrictive alternatives, the Court posits three different
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scenarios by which the Court could have dealt with theseissues. First, as apparently desired by
PNI, the Court could have read the jurors’ notesin public and have had the voir dire with the
individua jurorsin the open courtroom. The Court considers this alternative as an invitation to a
mistrial because the jurors would have likely solidified their positions and refused to deliberate.
The contents of the jurors' notes are so sensitive that having them expressed in public could have
prevented further candid discussions among the jurors.

The most restrictive alternative would have been for the Court to remove counsel and the
defendants from the process. Under this scenario, the Court would not have read the jurors
notes to counsel and would have brought the individual jurors into chambers without the
presence of counsel or the defendants. Whether or not the Court would have been justified in
doing so is beside the point because the Court did not follow this alternative, but it was a
possibility and would have been much more restrictive than what was done.

The middle ground, which the Court followed and which the Court believes was the least
restrictive means of accomplishing the goal of the defendants receiving afair trial, the jury
continuing to deliberate, and the overall interest of justice being served, was to read the jurors
notes to counsel, hear argument from counsel as to what should happen, and to have the
individua voir direin the presence of counsel and all defendants.

PNI appears to argue that even if this scenario would be acceptable, nonethel ess the Court
isobliged to release immediately the jurors' notesto the public, as well asthe transcripts. The
Court finds for reasons set forth below that doing so would nonethel ess pose a significant risk of
interfering with the jury deliberations and possibly cause atermination of jury deliberations,

which is against the public interest. PNI argues, without any basisin law or fact, that the Court
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has an obligation to do the latter. The Court finds a substantial risk that doing so would be
intensely reported, that the coverage would reach the jurors, and that they would stop
deliberating. Thisrisk outweighs any right of public access. The Court believesthat it can
effectively serve the assumed right of public access by releasing the transcript after a verdict has
been recorded and/or the jury is discharged — exactly what the Court told PNI’s counsel it would
do at the first hearing on the afternoon of April 18, 2005. The Court may make some minor
redactions as to the names or numbers of individual jurorsin order to preserve their privacy.

PNI also argues that its motion in this Court, and its appeal to the Third Circuit Court of
Appeals, presents an “emergency” and that the right of access, which it assumes exists, will be
effectively precluded if its motion is not granted, and the notes and transcripts are not
immediately opened to the public. This Court regards this argument of PNI as bootstrapping
because the assumed right of access does not necessarily mean immediate access. The Court’s
prior Opinion of January 21, 2005 illustrated many case precedents giving the trial court
discretion over timing the release of information to the press and public.

The case law described in this Court’s previous opinions indicate that the right of public
accessis not absolute, and that atria court has some discretion to regulate the flow of
information to the public as to matters that do not ordinarily take place in public view, such as
jury deliberations. Thisis often expressed in the context of Title Il materials, but it also applies
to questions, comments and complaints from ajury about the conduct of jury deliberations. See

Dowling, 814 F.2d 134 (reiterating trial judge’ s wide discretion); see also United Statesv.

Harrelson, 713 F.2d 1114, 1117 (5th Cir. 1983) (reconfirming that the trial judge is accorded

broad discretion, “based on law and on his own and common experience,” over aspects of the
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trial concerning the “handling of jurors,” e.g. sequestration, juror access to information, and
“harassment of jurors.”).

Therule of law as advocated by PNI, that every juror note, and every inquiry by the Court
into problems with jury deliberations, must be made public, serves no rational purpose. The
objective of atria isasearch for the truth, and a verdict based on the evidence and the law. The
jury in this case has been attentive. All of the jurors have taken notes from time to time, and
many jurors frequently take notes. They have approached their deliberations with obvious
seriousness of purpose. Additionally, in matters of scheduling, the jury has been extremely
cohesive and easy to work with. One juror had a death in hisimmediate family and al jurors
were respectful of thisjuror’srequest that the Court adjourn for aday and a half for thisjuror’s
mourning, which was done. Spreading on the public record the details of a problem in the
conduct of these deliberations would, in the undersigned’ s opinion, have harmed the
deliberations. PNI’sletter brief dated April 19, 2005 makes unwarranted assumptions that
release of the notes and transcripts will have no affect on jury deliberations. With due respect to
PNI’s counsel, the undersigned believes that having presided over thistria for eight weeks, | am
in a better position to assess the danger that would come from releasing the notes and transcripts.
PNI’s counsel has not attended the trial.

As amatter of policy, the rule PNI advocatesis unwise. First, such arule would
discourage jurors from communicating with the Court about inter-persona problems which may
be preventing deliberations from proceeding.

Second, such arule would discourage citizens from wanting to serve on juriesin high

profile cases if they knew that every note and every communication with the judge would appear
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on the evening news, or in the next morning’ s newspaper, following which they might be subject
to ridicule or criticism by their neighbors or relatives.

Third, if atrial judge determines, as did the undersigned, that the length, nature and
complexity of acertain trial warrants that juror notes (dealing exclusively with the deliberative
process) and the Court’ sinquiry into those notes, should remain confidential, such arule would
upset the traditional deference which appellate courts have afforded to such trial court decisions,
particularly while the jury continues to deliberate, and would significantly lessen the ability of
the trial judge to govern the conduct of the trial, and would give the media substantive rights that
inhibit securing just verdicts.

In addition, although the Court has no reason to believe that there has been any attempt to
contact ajuror, if the juror notes were made public, and/or the transcript was made public, this
might add incentive in a highly publicized case such as this, for some individual (with no present
connection to this case but with the proverbial “axeto grind”), to attempt to contact and support a
juror who appears to be disagreeing with other jurors, to promote jury dissension and amistrial.
The Court must be particularly sensitive to such mattersin an alleged governmental corruption
case with political overtones, asis the present case.

V. Conclusion

The undersigned believes that atrial court should have discretion to deal with these
mattersin the way they were handled in this case.

The “emergency” suggested by PNI’s appeal arises out of PNI’s absolutist view of the
right of access to traditionally nonpublic communications between ajudge and jury. Thetrue

“emergency” is, instead, to maintain the jury as afunctioning body charged with deliberating in
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an effort to reach averdict. The Court’s primary obligation at the moment isto thisjury. For the
reasons stated above, the Court does not believe that PNI has established the right of public
access to the proceedings which the Court held in camera.

Alternatively, if PNI had aright of access, then the Court has balanced that right with its
supervision of the jury’s deliberating process. Just as the Court balanced PNI’s prior request for
transcripts of Title Il materials at an earlier point in this case, the Court has attempted to balance
PNI’s position with the equally, if not more important task of insuring that the jury is not
inhibited or dissuaded from continuing its deliberations in an effort to reach averdict.

The Court believesthat PNI’s and the public’ s rights can be fully protected by the post-
verdict release of the jurors’ notes and transcripts. PNI downplays and minimizes the risks of
jury contamination. | vigorously disagree and believe that the risks are substantial, and the

granting of public access after the verdict satisfies the right of public access without any risk.

BY THE COURT:

/s/ Michael M. Baylson
Michael M. Baylson, U.S.D.J.

cc: viafaxto Trial Counsdl:

Nino V. Tinari., Esg. Anthony T. Chambers, Esqg.
William Spade, Jr., Esg. Lawrence S. Lustberg, Esg.
L. George Parry, Esg. Robert Zauzmer, A.U.SA.
Kevin A. Marino, Esg. Richard J. Zack, A.U.S.A.
Lewis Myers, Jr., Esq. Joan L. Markman, A.U.SA.

Michael Baughman, Esqg.
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