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OP1 NI ON

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on the Mtion of
Def endants Cl ear Channel Comrunications, Inc., Lowy Mys, Mark
Mays, Randall Mays, John Hogan, James Shea, Jay Sterin, Richard
Lewis and Patrick Geming to Dismss Plaintiff’s Conplaint and
to Conpel Arbitration and Defendant Christian Taylor’s Mtion to
Di sm ss?, which notions were both filed March 1, 2004. The
Response in Qpposition to Defendants’ Mdtion to Dismss was filed
on behalf of plaintiffs April 8, 2004. For the reasons expressed
bel ow, we grant in part and deny in part defendants’ notions to
di sm ss.

Specifically, we grant defendants’ notion to dismss
Count 1 and 2 of plaintiffs’ Conplaint. However, we grant
plaintiffs leave to file an Anended Conpl ai nt regardi ng those
Counts. Moreover, we deny defendants’ notion to conpel
arbitration. Furthernore, because we grant plaintiff |eave to
file an Amended Conplaint, we dismss Counts 3 through 6 of
plaintiffs’ Conplaint but will permt plaintiff to restate these

pendent state law clains in their Amended Conpl ai nt.

1 In his notion to disniss, defendant Christian Taylor joins the

argunents asserted by the other defendants’ notion to dism ss. Accordingly,
we address the two separate notions to dismiss collectively and treat the two
noti ons as one for purposes of this discussion
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JURI SDI CT1 ON

Jurisdiction is based upon federal question
jurisdiction pursuant to 28 U.S.C. 88 1331 and 1441(b). The
court has supplenental jurisdiction over plaintiffs’ pendent
state law clains. See 28 U S.C. 8§ 1367. Venue is proper
pursuant to 28 U.S.C. 8§ 1391(b) because the events giving rise to
plaintiffs’ clains allegedly occurred in this judicial district,
namel y, Lehigh and Berks County, Pennsylvani a.

SUMVARY OF DECI SI ON

Al t hough a conspiracy cannot arise between a
corporation and its enpl oyees, officers and directors acting in
their official capacity, there can be a conspiracy if the
enpl oyees are acting in a personal capacity. Plaintiffs have
pl ed an actionabl e conspiracy under 42 U.S.C. 8§ 1985(3) because
plaintiffs’ alleged conspiracy includes individuals who are no
| onger enpl oyed by defendant C ear Channel Commruni cations, but
are now third parties to the conspiracy, outside the bar on
i ntra-corporate conspiracies.

However, plaintiffs’ Conplaint |acks sufficient
specificity regardi ng whether the alleged co-conspirators who are
def endant C ear Channel’s enpl oyees are acting in a personal or
official capacity. But we permt plaintiffs to file an Amended
Compl aint to specify those things.

Concerning the conspiracy claim plaintiffs have not



specifically indicated what constitutional provisions, federal
statutes or specific right, privilege or immunity has been
harmed. In this regard, plaintiffs’ Conplaint alleges
conclusions of law rather than factual avernents. Therefore, we
dism ss Count 1 of plaintiffs’ Conplaint.

Because there may be federal rights, privileges and
immunities which plaintiffs could assert, we will permt themto
file an Amended Conplaint specifically setting forth each federal
right, privilege and i munity which they contend has been
vi ol at ed by defendants’ conspiracy.

The arbitration agreenents entered into between
plaintiffs Deborah Kay and Eli zabeth Penbl eton when they were
enpl oyees of defendant C ear Channel Comunications do not apply
to their post-termnation clains. Because the arbitration clause
relates only to enploynent-related clains and because the clains
asserted by plaintiffs Kay and Penbl eton all arose after their
separation fromenploynent with Cear Channel, we deny
def endants’ notion to conpel Mss Kay and Ms. Penbleton to
arbitrate their clains.

STANDARD OF REVI EW

A Rule 12(b)(6) notion to dism ss exam nes the

sufficiency of the Conplaint. Conley v. G bson, 355 U S. 41, 45,
78 S.Ct. 99, 102, 2 L.Ed.2d 80, 84 (1957). 1In determning the

sufficiency of the Conplaint the court nust accept al



plaintiffs’ well-pled factual allegations as true and draw all
reasonabl e inferences therefromin favor of plaintiffs. Gaves v.
Lowery, 117 F.3d 723, 726 (3d Cr. 1997).

[ T] he Federal Rules of G vil Procedure

do not require a claimant to set out in

detail the facts upon which [they base

their] claim To the contrary, all the

Rules require is “a short and plain

statenent of the clainf that will give

t he defendant fair notice of what the

plaintiff[s’] claimis and the grounds

upon which it rests.
Conley, 355 U.S. at 47, 78 S.C. at 103, 2 L.Ed.2d at 85.
(Internal footnote omtted.)

Thus, a court should not grant a notion to dismss

unl ess it appears beyond a doubt that the plaintiffs can prove no
set of facts in support of their claimwhich would entitle them
torelief. Gaves, 117 F.3d at 726 (citing Conley, 355 U. S. at
45-46, 78 S. . at 102, 2 L.Ed.2d at 84.)

PLAI NTI FFES' COVPLAI NT

On Decenber 10, 2003 plaintiffs Deborah Kay, Karen
Hayes, Elizabeth Penbl eton and Lianne Costelli filed a six-count
Complaint. Plaintiffs collectively allege two federal, and four
state-law, causes of action against all defendants.

Specifically, Counts 1 and 2 assert federal clains for
conspiracy to deprive certain rights pursuant to 42 U S.C. 8§
1985(3) (Count 1) and a cause of action for failure to prevent

the all eged conspiracy pursuant to 42 U.S.C. § 1986 (Count 2).
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Counts 3 through 6 allege state |law clains for
intentional infliction of enotional distress (Count 3), negligent
supervision and retention (Count 4), intentional interference
wi th actual and prospective econom c rel ationships (Count 5) and
defamati on (Count 6).

FACTS

In their Conplaint, plaintiffs’ specifically allege the
follow ng facts which under the forgoing standard of review we
must accept as true for the purposes of the within notions to
dism ss. The pertinent facts are as foll ows:

On June 9, 2003 plaintiffs collectively filed a sexua
harassnment Conplaint with the Pennsyl vania Human Rel ati ons
Comm ssion (“PHRC’) agai nst defendants C ear Channel, Christian
Taylor, Richard Lewis, Jay Sterin and Patrick Geming. In that
PHRC Conpl aint, plaintiffs alleged that defendants violated their
civil and other rights under Title VII of the Gvil R ghts Act of
1964, (“Title VII")? and under the Pennsylvani a Hunan Rel ati ons
Act (“PHRA’).2 In the within Conplaint, plaintiffs aver that
since the filing of their PHRC Conplaint, defendants have
collectively conspired to retaliate against plaintiffs for filing

t he PHRC Conpl ai nt.

2 42 U.S.C. §82000(e) to 2000(e)-17).

3 Act of October 27, 1955, P.L. 744, No. 222, 8§ 1-13, as anended,
43 P.S. 88 951-963.



Plaintiffs contend that defendants ongoi ng conspiracy
includes efforts by all defendants to deter and inpede plaintiffs
fromredressing their legitimte Conplaints against the PHRC
defendants in both the PHRC matter and in this district court
action.

In addition, plaintiffs allege that defendants have
collectively conspired to interfere with plaintiffs new
enpl oynent, their contractual relations and prospective econom c
relationships. This alleged interference includes comrunicating
with plaintiffs’ clients, custoners and others. Plaintiffs aver
that in these conversations, defendants disparaged plaintiffs,
made fal se statenents regardi ng them and ot herwi se negatively
affected plaintiff’'s relationships wth clients, custoners and
others. For exanple, defendants allegedly infornmed the owner of
a prospective client of plaintiffs that plaintiff Elizabeth
Penbl eton was a “bitch” and would not take care of the clients’
busi ness appropriately.

Plaintiffs assert that defendants Lowy Mays, Mark
Mays, Randall Mays, John Hogan, Richard Lewis and Patrick
Gening are all still enployed with defendant C ear Channel.
However, plaintiffs allege that defendants Christian Tayl or,
Janmes Shea and Jay Sterin were all fired by Cear Channel in
August 2003. Plaintiffs contend that defendants have wongly

informed plaintiffs’ clients and prospective clients that



plaintiffs caused Clear Channel to fire those three defendants.

Plaintiffs further contend that while defendants
Taylor, Sterin and Shea are no | onger enployed by defendant d ear
Channel, all three maintain contact with all the other defendants
and that all defendants are conspiring with one another to harm
plaintiffs in retaliation for filing the PHRC Conpl ai nt.
Plaintiffs assert that defendants sought to inpede plaintiffs’
ability to redress their grievances agai nst defendants before
appropriate judicial and adm nistrative bodies.

Finally, plaintiff Costelli avers that she has
relocated to the State of California because of the actions of
defendants and is considering not returning to the Commonweal th
of Pennsyl vani a.

DEFENDANTS’ CONTENTI ONS

On March 1, 2004 defendants C ear Channel
Comruni cations, Inc., (“Clear Channel”) Lowy Mays, Mark Mays,
Randal | Mays, John Hogan, Janmes Shea, Jay Sterin, R chard Lew s
and Patrick Geming filed their wwthin notion to di sm ss
pursuant to Rule 12(b)(6) of the Federal Rules of Cvil Procedure
seeking dismssal of all of plaintiffs’ claims. In addition, on
March 1, 2004 defendant Christian Taylor filed a separate notion
to dismss in which he joined the notion and nmenorandum of | aw of
t he ot her defendants.

Specifically, defendants collectively seek dism ssal of



plaintiffs Hayes and Costelli’s clains asserted in Counts 1 and 2
with prejudice and dism ssal of the state |law clains of Ms.
Hayes and Ms. Costelli in Counts 3 through 6 w thout prejudice.

I n addi tion, defendants seek the dism ssal of all clains asserted
by plaintiffs Kay and Penbl eton and seek an Order conpelling
these plaintiffs to arbitrate their clainms pursuant to an
agreenent with defendant C ear Channel Conmmunications, Inc.

More specifically, regarding Count 1 of plaintiffs’
Compl ai nt, defendants assert that plaintiffs fail to state a
cause of action in which relief can be granted. Defendants
assert nunmerous bases for their notion to dismss as foll ows.

Initially, defendants assert that plaintiffs fail to
pl ead the el ements of a Section 1985(3) claimby (1) failing to
al l ege an actionable conspiracy and (2) failing to assert a
deprivation of a federally protected right. Mreover, defendants
contend that plaintiffs’ clains under 42 U S. C. 8§ 1985(3) are
really a claimfor retaliation pursuant to 42 U.S.C. § 2000e-3
all eging that defendants retaliated against plaintiffs based upon
plaintiffs filing clains of sexual harassnment with the PHRC
pursuant to Title VII and that the within Section 1985 action is
barred because Section 1985(3) does not provide a renedy for
Title VII violations.

I n addi tion, defendants contend that because Title VII

is the avenue of redress for plaintiff’s clains of retaliation,



that even if the court were to consider this a Title VI
retaliation claim plaintiffs have not exhausted their
adm nistrative renedies under Title VII.

Next, defendants contend that Count 2 of plaintiffs’
Conpl ai nt nust be di sm ssed because it asserts a clai munder
42 U. S.C. 8§ 1986, and Section 1986 provides a cause of action
only against a person who fails to take action to prevent a
Section 1985 violation despite knowi ng that a viol ation of
Section 1985 is about to be commtted and despite possessing the
power to prevent its occurrence. In this case, defendants assert
t hat because plaintiffs have not pled a Section 1985 claim their
Section 1986 claimnust fail as a matter of |aw

In that same vein, defendants assert that because both
plaintiffs’ federal clainms nust fail, this court should not
exerci se pendent jurisdiction over plaintiffs’ state |aw cl ains
asserted in Counts 3 through 6 of the Conpl aint.

Finally, defendants assert that plaintiffs Kay and
Penbl et on signed binding arbitration agreenents wth defendant
Cl ear Channel, and all of their clains should be dismssed with
prejudi ce, and that these two plaintiffs should be conpelled to
arbitrate all of their clains.

PLAI NTI FES" CONTENTI ONS

Plaintiffs assert that they have properly pled all of

their causes of action. Specifically, plaintiffs assert that
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t hey have all eged an actionabl e conspiracy and viol ati on of
nunmerous federal rights, privileges and immunities. 1In their
brief in opposition to the within notions, plaintiffs assert
viol ations of the First Amendnent and Equal Protection O ause of
the United States Constitution.

Plaintiffs assert that because the current ongoing
conspiracy involves Cear Channel, sone of its current and forner
enpl oyees, the conspiracy is not an intra-corporate conspiracy.
In the alternative, plaintiffs advocate for a new exception to
the intra-corporate conspiracy doctrine averring that Section
1985 liability should not be avoided sinply because all of the
menbers of a conspiracy are also part of a particular
organi zation. Plaintiffs allege that to do so would abrogate and
deny themthe protections of the rights, privileges and
immunities that Congress intended all persons to be able to enjoy
t hrough the enactnent of Section 1985.

Finally, plaintiffs Kay and Penbl eton contend that the
arbitration agreenent entered into with defendant C ear Channel
is not enforceable because it constitutes an illegal contract of
adhesi on.

For the reasons set forth below, we agree with
plaintiffs in part, and with defendants in part. W wll permt
plaintiffs an opportunity to file an Anended Conpl aint to attenpt

to correct the deficiencies in the current Conplaint.
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DI SCUSSI ON

To begin our discussion of plaintiffs’ clains, we nust
first look at the applicable | anguage of Section 1985. In
particul ar, Section 1985(3) of Title 42, provides in pertinent
part:

If two or nore persons in any State or Territory
conspire...for the purpose of depriving, either
directly or indirectly, any person or class of
persons of the equal protections of the |aws, or
of equal privileges and i nmunities under the | aws;
or for the purpose of preventing or hindering the
constituted authorities of any State or Territory
fromgiving or securing to all persons w thin such
State or Territory the equal protection of the
laws;...in any case of conspiracy set forth in
this section, if one or nore persons engaged
therein do, or cause to be done, any act in
furtherance of the object of such conspiracy,
whereby another is injured in his person or
property, or deprived of having and exercising any
right or privilege of a citizen of the United
States, the party so injured or deprived may have
an action for recovery of damages occasi oned by
such injury or deprivation, against any one or
nore of the conspirators.

42 U.S.C. § 1985(3).

W note that in our recent decision in Abdul hay v.

Bet hl ehem Medical Arts, L.P., No. Cv.A 03-04347

2004 U.S. Dist. LEXIS 5494 (E.D. Pa. March 29, 2004), the
under si gned exam ned extensively the scope of Section 1985(3).
W incorporate here our analysis and reasoning in that matter.

It is well-established that Section 1985(3) does not by

itself create any substantive rights. Rather, “it serves only as
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a vehicle for vindicating federal rights and privileges which
have been defined el sewhere.” Abdul hay, 2004 U.S. D st LEXI S at

*22, (quoting, Brown v. Philip Mrris, Inc, 250 F.3d 789, 805

(3d Gr. 2001)).
Furthernore, in Abdul hay, we concl uded based upon the
decision of the Untied States Court of Appeals for the Third

Circuit in Novotny v. Great Anerican Federal Savings & Loan

Association, 584 F.2d 1235 (3d Cr. 1978), vacated on other

grounds by Great Anerican Savings & Loan Associ ation v. Novotny,

442 U.S. 366, 99 S.Ct. 2345, 60 L.Ed.2d 957 (1979), that

“What ever el se ‘equal privileges and
immunities’ or ‘equal protection may
mean...we concl ude that a deprivation of
equal privileges and i munities under

§ 1985(3) includes the deprivation of a right
secured by a federal statute...” Novotny,
584 F.2d at 1247; see e.qg. Shaare Tefila
Congregation v. Cobb, 481 U S. 615,

107 S.C. 2019, 95 L. Ed.2d 594 (1987).

But in securing the fundanmental of equal
protection under the |law, we nust take care
to avoi d expanding the statute beyond the
paraneters which Congress created. The act
requires that there be a conspiracy to
deprive a person or a class of equal
protection under the |law or of equal
privileges and i munities under the | aw
“The conspiracy, in other words, nust aim at
a deprivation of the equal enjoynent of
rights secured by the lawto all.” Giffin,
403 U.S. at 102, 91 S.Ct. at 1798,

29 L.Ed.2d at 348 (footnotes omtted).

Abdul hay, 2004 U.S. Dist LEXIS at *29.

In Giffin v. Breckenridge, 403 U.S. 88,

91 S.Ct. 1790, 29 L.Ed.2d 338,(1971) the Suprene Court of the
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United States synthesized the | anguage of Section 1985(3) into a
four-elenent test. |In order to state a Section 1985(3) claim
plaintiffs nmust allege: (1) a conspiracy; (2) for the purpose of
depriving, either directly or indirectly, any person or class of
persons of equal protection of the |laws, or of equal privileges
and inmmunities under the laws; (3) an act in furtherance of the
conspiracy; and (4) whereby a person is either injured in his
person or property or deprived of any right or privilege of a
citizen of the United States. 403 U. S. at 102-103, 91 S. C. at
1798-1799, 29 L.Ed.2d at 348.

In this case, defendants assert that plaintiffs fail to
al l ege an actionable conspiracy and fail to assert that they have
been deprived of a federal right, privilege or immunity. For the
foll ow ng reasons we disagree with defendants regarding the first
i ssue, agree with defendants on the second issue and will permt
plaintiffs an opportunity to anmend their Conplaint.

Conspi racy

Def endants assert that plaintiffs fail to allege an
acti onabl e conspiracy because a conspiracy cannot arise between a
corporation and its enployees, officers, or directors when those
individuals are acting in their official capacity. Wile we

agree with defendants’ general statenent of the |aw, See Robinson

v. Canterbury Village,lnc., 848 F.2d 424, 431, (3d Cr. 1988), we

conclude that plaintiffs have pled an actionabl e conspiracy.
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Plaintiff’s Conplaint alleges that defendants Sterin,
Shea and Tayl or are no | onger enployed by defendant C ear
Channel. Plaintiffs do not plead in what capacity the other
i ndi vi dual defendants are acting, either in their official
capacity or an individual capacity. A Section 1985(3) conspiracy
bet ween a corporation and one of its officers may be nmaintai ned
if the officer is acting in a personal, as opposed to official,
capacity, or if independent third parties are alleged to have
joined the conspiracy. 848 F.2d at 431.

Accordi ngly, because we conclude that plaintiffs’
al | eged conspiracy includes individuals who are no | onger
enpl oyed by defendant C ear Channel, they are now third parties
to the alleged conspiracy, outside the bar on intra-corporate
conspiracies. However, we conclude that plaintiffs’ Conplaint
does not contain sufficient specificity to put defendants on
noti ce regardi ng whether they are alleged to be acting in a
personal or official capacity. Thus, because we concl ude that
plaintiffs have alleged an actionabl e conspiracy, we will permt
plaintiffs the opportunity to anend their Conplaint to flesh out
this issue nore fully in order to satisfy the federal notice-
pl eadi ng st andard.

Deprivation of a Federal Ri ght

Next, defendants assert that plaintiffs have not

al | eged deprivation of a federal right, privilege or immunity in
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their Conplaint. W agree.
On the contrary, plaintiffs contend that in their
Compl ai nt they assert deprivation of their First Amendnent right
to seek redress with the governnent, deprivation of Ms.
Costelli’s right to travel, state and federal clains of
defamation and tortious interference with actual and prospective
contractual relations, together with interference with
plaintiffs’ economc relationships. For the follow ng reasons,
we agree with defendants but will permt plaintiffs the
opportunity to amend their Conpl aint.
Plaintiffs’ Conplaint contains the follow ng avernents
of violation of rights, privileges or imunities.
Par agr aph 15
This is an action to enforce and defend

Plaintiffs civil and other rights under the
laws of the United States and Pennsyl vani a.

* * *

Par agr aph 18

Def endant s’ conspiracy includes an ongoi ng
schene to deter/inpede Plaintiffs from
redressing their legitimte conplaints
agai nst Defendants before the PHRC and/ or
this Court.

* * *

Par agraph 19

On information and belief, Defendants
comuni cat ed anong t hensel ves and with ot hers
to discrimnate against Plaintiffs, to
violate Plaintiffs’ rights and privil eges and
to otherwi se inplenment the objectives of the
conspi racy.

* * *
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Par agr aph 32

Ms. Costelli has relocated to California and
is seriously contenplating permanently noving
out of Pennsylvania. At |east indirectly,

Def endant s have caused this rel ocation and
cont enpl at ed nove through the conpl ai ned of
action and inaction.

* * *

Par agr aph 36

To acconplish the objectives of their

conspi racy, Defendants sought to underm ne
Plaintiff’s relationships with their clients,
custoners and others. To further acconplish
t he objectives of their conspiracy,

Def endants sought to inpede Plaintiffs
ability to redress their grievances agai nst
Def endant s before appropriate adm nistrative
and judicial bodies.

* * *

Par agr aph 38

Def endants’ actions in furtherance of their
conspiracy and/or their failure or refusal to
prevent wongs conspired to be done have
caused Plaintiffs direct and indirect injury
to their persons and property, and have
deprived them of having and exercising their
rights and privileges as citizens of the
United States. Defendants are liable for al
such danmages and injuries in accordance with
42 U.S.C. 8§ 1985(3) in an anobunt to be
determ ned at trial

As not ed above, Section 1985(3) does not create
substantive rights, but rather serves as a vehicle for
vindi cating federal rights, privileges and i munities defined

el sewhere. Abdul hay, 2004 U.S. Dist LEXIS at *22. Accordingly,
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we do not agree with plaintiffs that deprivation of a state-
created right, privilege or immunity satisfies the requirenents
of Section 1985(3).

Mor eover, we conclude that plaintiffs’ Conplaint is
i nadequate to satisfy the federal-notice-pleading requirenent to
pl ace defendants on notice of the clains against themin this
regard. Plaintiffs are required to aver facts sufficient to put
def endants on notice of the clains against them Fed.R Cv.P.

8(a); See Swierkiewicz v. Sorema N. A, 534 U S 506,

122 S.Ct. 992, 152 L.Ed.2d 1 (2002).

Except for the specific allegation in Paragraph 36 of
t he Conpl ai nt asserting that defendants are “inpeding plaintiffs’
ability to redress their grievances agai nst defendants before
appropriate adm nistrative and judicial bodies”, we conclude that
plaintiffs have not specifically indicated what Constitutional
provi sions, federal statutes or a specific right, privilege or
immunity that has been harned.

Wth regard to plaintiffs’ allegation of defendants
inpeding their ability to seek redress, plaintiffs statenent is
nore akin to a conclusion of |aw than a factual avernent. Taking
plaintiffs’ facts as true and all the reasonable inferences
deduci bl e therefrom we conclude that plaintiffs have not pled
any abrogation of their right to seek redress in any court or

adm ni strative agency. On the contrary, plaintiffs’ factual
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avernments reveal that they have filed Conplaints in both this
court and before the PHRC and that both cases are proceeding.

Furthernore, in their brief in opposition to the within
notions, plaintiffs state they are “quite pleased wwth the hard
work of the PHRC to date.”* Moreover, wth regard to the claim
of interference to the right to travel, Paragraph 32 of
plaintiffs’ Conplaint wwth regard to Ms. Costelli, does not
inply that her right to travel has been inpeded in any way. On
the contrary, it appears that she was able to travel to
Cal i forni a.

Accordingly, we conclude that plaintiffs’ Conplaint
does not give defendants notice of the particular federal rights,
privileges and immunities involved in the alleged conspiracy
sufficiently to enabl e defendants to respond. Thus, plaintiffs
have failed to state a cause of action upon which relief can be
granted as it relates to Count 1. Hence, we grant defendants’
nmotion to dismss Count 1 of plaintiffs’ Conplaint.

However, because there may be federal rights,
privileges and inmmunities which plaintiffs could assert, we wll
permt themto file an Arended Conplaint. W direct plaintiffs
specifically to set forth each federal right, privilege and
i mmunity which they contend has been viol ated by defendants’

al | eged conspiracy.

Response in Opposition to Defendants’ Mtion to Dismiss, Page 2.
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Arbitration

Def endants contend that all of the clains raised in
plaintiffs’ Conplaint by Mss Kay and Ms. Penbl eton should be
di sm ssed because these two plaintiffs entered into agreenents to
arbitrate all clains agai nst defendants.

Plaintiffs contend that the arbitration agreenents with
def endant C ear Channel are not enforceable and constitute an
illegal contract of adhesion. For different reasons, we di sagree
with both plaintiffs and defendants and concl ude that the
arbitration agreenents do not relate to the issues in this case.

Upon review of the arbitration provision, we determ ne
that it does not apply to post-termnation clains. Specifically,
the Arbitration Agreenent provides: “Enployees are still
protected by all applicable enploynent |aws, and are nerely

agreeing to have certain enploynent-related clains decided by a

private arbitrator rather than by a judge or jury.”® (Enphasis
added.)

Because the arbitration agreenent relates only to
enpl oynent-rel ated cl ai ns and because the clains asserted by
plaintiffs all arose after their separation from enploynment with

Cl ear Channel, we deny defendants’ notion to conpel Mss Kay and

5 Menor andum of Law in Support of Mdtion of Defendants Cl ear Channel

Conmuni cations, Inc., Lowy Mays, Mark Mays, Randall Mays, John Hogan, Janes
Shea, Jay Sterin, Richard Lewis and Patrick Genling to Dismiss Plaintiffs’
Conpl ai nt and Conpel Arbitration, Exhibit 3, Page 1.
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Ms. Penbleton to arbitrate their clains.

Finally, because we conclude that plaintiffs fail to
assert a federally-protected right, privilege or immunity, we
decline to address at this tinme defendants’ contention that these
clainms are really just a Title VIl retaliation claimclothed as a
Section 1985(3) matter.

CONCLUSI ON

For all the foregoing reasons, we grant defendants’
motion to dismss plaintiffs’ Section 1985(3) claim deny
defendants’ notion to conpel arbitration and permt plaintiffs to

file an Anmended Conplaint in this matter by April 22, 2005.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DEBORAH KAY;

KAREN HAYES;

ELI ZABETH PEMBLETON; and
LI ANNE COSTELLI ,

Cvil Action
No. 03-CV-06647

Plaintiffs

VS.

CLEAR CHANNEL COVMUNI CATI ONS,
| NC.

LOARY MNAYS;

MARK NAYS;

RANDALL MNAYS;

JOHN HOGAN,;

CHRI STI AN TAYLOR;
JAVES SHEA,

JAY STERI N,

RI CHARD LEW S; and
PATRI CK GREM.I NG,

Def endant s

N N N N N N N N N N N N N N N N N N N N N N

ORDER

NOW this 31t day of March, 2005, upon consideration
of the Motion of Defendants C ear Channel Conmunications, Inc.,
Lowy Mays, Mark Mays, Randall Mys, John Hogan, Janes Shea, Jay
Sterin, Richard Lewis and Patrick Geming to Dismss Plaintiff’s
Conmpl aint and to Conpel Arbitration, which notion was filed
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March 1, 2004; upon consideration of Defendant Christian Taylor’s
Motion to Dismiss filed March 1, 2004; upon consideration of the
Response in Qpposition to Defendants’ Mdtion to Dismss filed
April 8, 2004; upon consideration of the briefs of the parties;
upon consideration of plaintiffs’ Conplaint and for the reasons

expressed in the acconpanyi ng Opi ni on,

I T IS ORDERED that the Mdtion of Defendants C ear

Channel Comuni cations, Inc., Lowy Mys, Mark Mys, Randal
Mays, John Hogan, Janes Shea, Jay Sterin, Richard Lewi s and
Patrick Geming to Dismss Plaintiff’s Conplaint and to Conpel

Arbitration is granted in part and denied in part.

| T IS FURTHER ORDERED t hat Defendant Christian Taylor’s

Motion to Dismiss is granted in part and denied in part.

I T IS FURTHER ORDERED t hat defendants’ notions to

dismss Count 1 of plaintiff’s Conplaint is granted with | eave

for plaintiffs to file an Arended Conpl ai nt.

| T 1S FURTHER ORDERED t hat defendants’ nbtion to

dismiss Counts 2 through 6 of plaintiff’s Conplaint is granted
with | eave for plaintiffs to file an Arended Conpl aint.?®

| T IS FURTHER ORDERED t hat defendants’ notion to conpel

arbitration is denied.

T 1S FURTHER ORDERED that plaintiffs shall have unti

April 22, 2005 to file an Amended Conpl ai nt.

6 It is the sense of this Order that because the viability of

Counts 2 through 6 are contingent on the viability of Count 1 we disniss
Counts 2 through 6 with leave to replead themin an Amended Conpl ai nt.
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BY THE COURT:

[ s/ James Knol | Gardner

James Knol | Gardner
United States District Judge
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